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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 


seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
NOVEMBER 1978 


AGRICULTURE DECISIONS 
Animal Quarantine Act 


LoosBrock, DR. GLEN J. VA Docket No. 9. Consent order — 
Sanction 


(No. 18,786) 


In re DR. GLEN J. LOOSBROCK. VA Docket No. 9 Decided October 12, 
1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him. Respondent is sus- 
pended as an accredited veterinarian until the date of February 25, 1979. 


Thomas Bahlo, for compla’..ant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the regulations governing the 
Accreditation of Veterinarians and Suspension or Revocation of Such 
Accreditation (9 CFR 160.1 et seq.), by a complaint filed by the Adminis- 
trator, Animal and Plant Health Inspection Service, United States De- 
partment of Agriculture, alleging that the respondent willfully violated 
the regulations. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 





ANIMAL QUARANTINE ACT 
Cite as 37 A.D. 1629 


FINDINGS OF FACT 


1. Dr. Glen J. Loosbrock, hereinafter referred to as the respondent, is 
an individual residing in Ivanhoe, Minnesota 56142. 


2. Respondent is now, and at all times material herein was, a Doctor 
of Veterinary Medicine and an Accredited Veterinarian in the State of 
Minnesota, under the provisions of the regulations. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent’s veterinary accreditation is hereby suspended until Feb- 


ruary 25, 1979. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the day this order is served upon re- 
spondent. 





LIST OF DECISIONS REPORTED 
NOVEMBER 1978 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


ABBOTT, ELDON v. UNITED STOCKYARDS CORPORATION, d/b/a 
St. JOSEPH Stock YARDS. P&S Docket No. 5410. 
Counting error in loading — failure to prove — 
Damages — computation of based upon proceeds of 
sale — Reparation awarded 


BUCHANAN, DAN. P&S Docket No. 4768. Termination of sus- 
pension — in supplemental order 


CENTRAL ARKANSAS LIVESTOCK SALE, INc. P&S Docket No. 
5249. Order — vacating and dismissing portion of 
Decision and Order 


Corona Livestock Auction, INc. P&S Docket No. 4933. 
Dismissal — on motion of complainant 


EMMETT LIVESTOCK COMMISSION Co., INC. P&S Docket No. 
5485. Dismissal — on motion of complainant 


FARMERS LIVESTOCK MARKET, INC. P&S Docket No. 5458. 
Consent order — Sanction 


H & P Carte Co., INC. and CALVIN HUTCHINS. P&S Docket 
No. 5561. Consent order — Sanction 


IMBROGNO, SAM. P&S Docket No. 5593. Consent order 


KAMPA, EUGENE T., and RICHARD M. THorSON, d/b/a GANITE 
Crry Livestock SALES, SAINT CLOUD, MN. P&S 
Docket No. 5164. Dismissal — on motion of complain- 


LUER PACKING COMPANY, et al. P&S Docket No. 5493. 
Consent order 


McAnprREws, Davin. P&S Docket No. 5563. Consent order 
— Sanction 


MCGEE, TRAVIS. d/b/a ATKINS LIVESTOCK AUCTION. P&S 
Docket No. 5252. Order — vacating and dismissing 
portion of Decision and Order 


MAILMAN Foop INpusTRIES, INc. P&S Docket No. 5516. 
Consent order 


MILES, JOHN, JR. v. ROBERT K. StarKS. P&S Docket No. 
5396. Order of dismissal 





NAISTADT, GERALD A., et al. P&S Docket No. 5596. Consent 
order — Sanction 


NATIONAL PACKING House. P&S Docket No. 5572. Checks or 
drafts — insufficient funds — Financial requirements 
— failure to meet — Admission of facts — by failure 
to file answer 


PATTERSON, B. MUCE, SR., et al d/b/a PATTERSON & MCCALEB 
v. JAMES F. PERRY, d/b/a PERRY CATTLE COMPANY. 
P&S Docket No. 5339. Livestock purchase agreement 
— terms of — failure to comply with — Rejection — 
notification of — Contradictory evidence — absence 


Care and reshipment expenses — retention of two an- 
imals as compensation for — Value of animals re- 
tained — measure of — Retention justified 


Burden of proof — failure to sustain — Dismissal of 
complaint 


REGISTER, CARL. P&S Docket No. 5598. Consent order — 
Sanction 


RIcE, BILL and Lois, d/b/a CLEBURNE COUNTY LIVESTOCK 
AUCTION SALE. Order — vacating and dismissing por- 
tion of Decision and Order 


ROBERTSDALE LIVESTOCK AUCTION, INC. ROBERTSDALE, ALA- 
BAMA. P&S Docket No. 5157. Rate order — motion 
for stay of — Agency policy — revised position in 
handling rate orders, in view of legislative amend- 
ments to the Act — Motion granted 


Simpson, DAviID LUTHER. P&S Docket No. 5509. Termination 
of suspension — in supplemental order 


WESTERN PoRK PACKERS, INC. (MA), a corporation, WESTERN 
PORK PACKERS, INC. (NY), a corporation, GERARD H. 
and Bruce A COHEN, individuals, P&S Docket No. 
5597. Consent order as to Bruce A. Cohen 


Consent order as to Gerard H. Cohen 


WiLcox, ZELMA. P&S Docket No. 5425. Checks or drafts — 
insufficient funds — failure to pay when due — Fi- 
nancial requirements — failure to meet — False and 
incorrect weights — selling on the basis of — Scale 
tickets — incomplete or incorrect — made a part of 
accounts and records — Sanction 





ROBERTSDALE LIVESTOCK AUCTION 
Cite as 37 A.D. 1633 


(No. 18,787) 


In re ROBERTSDALE LIVESTOCK AUCTION, INC., ROBERTSDALE, ALABAMA. 
P&S Docket No. 5157. Decided October 24, 1978. 


Rate order — motion for stay of — Agency policy — revised position in 
handling of rate orders in view of legislative amendments to the Act — Mo- 
tion granted 


For good cause shown in respondent’s motion to stay the effective date of the rate order is- 
sued in this proceeding, the motion is granted. 


Eric Paul, for complainant. 
Richard A. Koehler, Geneva, NB, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


Comes now the Respondent, Robertsdale Livestock Auction, Inc., in 
the above entitled cause and for its motion states as follows: 


I 


Respondent is a livestock marketing business registered per and sub- 
ject to the provisions of the Packers and Stockyards Act, 1921, as 


amended, (7 U.S.C. Sections 201 et seq., later referenced as the Act) and 
related regulations found at 9 CFR Chapter II. 


In April, 1976, Respondent was involved in a rate hearing which was 
initiated by a Complaint filed in July, 1975, and which was prosecuted 
by the Packers and Stockyards — AMS of the United States Department 
of Agriculture (formerly Packers and Stockyards Administration, later 
referred to as Agency). 


On August 30, 1978, the Judicial Officer acting on behalf of the Secre- 
tary of Agriculture, see 7 U.S.C. 450c-450g, issued a final order in this 
cause in which Respondent was given a prescribed schedule of rates and 
charges under which to operate. 


The decision and order of the Judicial Officer was to become effective 
sixty (60) days after service. 


I 


On October 2, 1978, the President of the United States of America 
signed into law Senate Bill 3272, which amended the Packers and Stock- 
yards Act, 1921, to provide that a market agency subject to the Act 
could utilize a value-based tariff, such as Respondent’s Tariff No. 3 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 1634 


which was challenged by the Agency in the earlier proceedings in this 
cause. 


On October 4, 1978, Respondent filed its Petition for Modification of 
the rate order in this cause based upon 9 CFR 203.11 and the recent 
amending legislation. 


Subsequent to October 4, 1978, the Agency has revoked and/or set 
aside the applicability of 9 CFR 203.11 to the rate order now entered in 
this cause. This later development comes about through the process of 
the Agency’s adopting a revised position with respect to tariff policy in 
contrast to the policy then in effect at the time that this cause was initi- 
ated. 


Il 


Respondent seeks a stay of the effective date of the rate order in this 
cause, for thirty (30) days, in order for it to have the opportunity to file 
its pleading to have the rate order of the Judicial Officer vacated. This 
would be in accordance with the Agency’s revised position in handling 
rate orders in light of the recent legislative amendments to the Act. 


Motion granted. 


(No. 18,788) 


In re CENTRAL ARKANSAS LIVESTOCK SALE, INC. P&S Docket No. 5249. 
Decided November 3, 1978. 


Order — vacating and dismissing portion of Decision and Order 


Eric Paul, for complainant. 
George F. Hartje, Conway AR, and Richard A. Koehler, Kansas City, MO., for re- 
spondent. 


Decision by Donald A. Campbell, Judicial Officer. 


Both complainant and respondent have agreed that the order portion 
of the Decision entered in this docket, as modified, should be vacated 
and dismissed, as no longer necessary, for reasons set forth more fully in 





TRAVIS McGEE 1635 
Cite as 37 A.D. 1635 


Complainant’s Response to Respondent’s Petition to Vacate Order and 
Dismiss Proceeding. There having been filed no objection by an inter- 
ested party to such proposed vacation or challenge to the policy and ra- 
tionale asserted in support thereof, WHEREFORE, it is hereby OR- 
DERED, DECREED AND ADJUDGED that the order portion of such 
decision prescribing a schedule of rates and charges for stockyard facili- 
ty No. AR131, as modified, is hereby vacated and dismissed. This order 
shall be effective on the date filed. In accordance with Section 306(c) of 
the Act, 7 U.S.C. 207, respondent may post, file and immediately there- 
after assess the schedule of rates and charges indicated in its petition. 
Any additional or further changes in such tariff shall be on 10 days’ no- 
tice as prescribed in section 306(c). 


(No. 18,789) 


In re TRAVIS MCGEE, d/b/a ATKINS LIVESTOCK AUCTION. P&S Docket No. 
5252. Decided November 3, 1978. 


Order — vacating and dismissing portion of Decision and Order 


Eric Paul, for complainant. 
George F. Hartje, Conway, AR, and 
Richard A. Koehler, Kansas City, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


Both complainant and respondent have agreed that the order portion 
of the Decision entered in this docket, as modified, should be vacated 
and dismissed, as no longer necessary, for reasons set forth more fully in 
Complainant’s Response to Respondent’s Petition to Vacate Order and 
Dismiss Proceeding. There having been filed no objection by an inter- 
ested party to such proposed vacation or challenge to the policy and ra- 
tionale asserted in support thereof, WHEREFORE, it is hereby OR- 
DERED, DECREED AND ADJUDGED that the order portion of such 
decision prescribing a schedule of rates and charges for stockyard facil- 
ity No. AR102, as modified, is hereby vacated and dismissed. This order 
shall be effective on the date filed. In accordance with Section 306(c) of 
the Act, 7 U.S.C. 207, respondent may post, file and immediately there- 





1636 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 1636 


after assess the schedule of rates and charges indicated in its petition. 
Any additional or further changes in such tariff shall be on 10 days’ no- 
tice as prescribed in section 306(c). 


(No. 18,790) 


In re BILL RICE and LOIS RICE, d/b/a CLEBURNE COUNTY LIVESTOCK 
AUCTION SALE. P&S Docket No. 5251. Decided November 3, 1978. 


Order — vacating and dismissing portion of Decision and Order 


Eric Paul, for complainant. 
George F. Hartje, Conway AR, and 
Richard A. Koehler, Kansas City, MO, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


Both complainant and respondents have agreed that the order portion 
of the Decision entered in this docket, as modified, should be vacated 
and dismissed, as no longer necessary, for reasons set forth more fully in 
Complainant’s Response to Respondent’s Petition to Vacate Order and 
Dismiss Proceeding. There having been filed no objection by an inter- 
ested party to such proposed vacation or challenge to the policy and ra- 
tionale asserted in support thereof, WHEREFORE, it is hereby OR- 
DERED, DECREED AND ADJUDGED that the order portion of such 
decision prescribing a schedule of rates and charges for stockyard facil- 
ity No. AR148, as modified, is hereby vacated and dismissed. This order 
shall be effective on the date filed. In accordance with Section 306(c) of 
the Act, 7 U.S.C. 207, respondent may post, file and immediately there- 
after assess the schedule of rates and charges indicated in its petition. 
Any additional or further changes in such tariff shall be on 10 days’ no- 
tice as prescribed in section 306(c). 





GERALD A. NAISTADT 
Cite as 37 A.D. 1637 


(No. 18,791) 


In re GERALD A. NAISTADT, LEONARD L. NAISTADT, PHILIP NAISTADT, in- 
dividuals, and DEWITT PACKING CORPORATION. P&S Docket No. 
5596. Decided November 6, 1978. 


Consent Order — Sanction 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations in connection with their operations as a packer there- 
under as found herein. The respondents are ordered to cease and desist from said 
violations. And each individual respondent is ordered to pay, individually, an 
amount of $500 to the United States Treasurer as civil penalties for violations of the 
Act. 


James A. Brennan, for complainant. 
Respondents pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 


partinent of Agriculture, alleging that the financial condition of the cor- 
porate respondent does not meet the requirements of the Act and that 
the respondents violated the Act and regulations issued thereunder (9 
CFR 201.1 et seqg.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this proceeding 
(7 CFR 1.138; 42 F.R. 745). 


The corporate respondent and Gerald, Leonard and Philip Naistadt 
admit the jurisdictional allegations in paragraphs I through IV of the 
Complaint and Notice of Hearing and specifically admit that the Secre- 
tary has jurisdiction in this matter, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure, and 
consent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. DeWitt Packing Corporation, hereinafter referred to as the 





1638 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 1637 


corporate respondent, is a corporation with its principal place of busi- 
ness located at Jamesville Avenue, Road 1, Jamesville, New York 
13205. 


2. Corporate respondent is, and at all times material herein was: 
(a) A packer, within the meaning of and subject to the provisions 
of the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter and manufacturing or preparing meats or meat 
food products for sale or shipment in commerce. 


3. Corporate respondent’s average annual purchases of livestock 
exceed $500,000. 


4. Gerald Naistadt is an individual residing at 204 Brookford Road, 
Syracuse, New York and whose business mailing address is c/o DeWitt 
Packing Corporation, Jamesville Avenue, Road 1, Jamesville, New York 
13205. 


5. Respondent Gerald Naistadt is, and at all times material herein 
was: 


(a) President and Treasurer of the corporate respondent; 
(b) One third owner of the corporate respondent; 


(c) Registered with the United States Department of Agriculture 
as a dealer, buying livestock for slaughter purposes, only for DeWitt 
Packing Corporation and operating as a partnership with Leonard and 
Philip Naistadt d/b/a Max Naistadt and Sons of Cazenovia, New York; 
and 

(d) In combination with Leonard and Philip Naistadt, formulated, 
directed and controlled the policies and practices of the corporate 
respondent. 


6. Leonard Naistadt is an individual residing at 108 Harrington Road, 
Syracuse, New York and whose business mailing address is c/o DeWitt 
Packing Corporation, Jamesville Avenue, Road 1, Jamesville, New York 
13205. 


7. Respondent Leonard Naistadt is, and at all times material herein 
was: 


(a) Secretary of the corporate respondent; 


(b) One third owner of the corporate respondent; 


(c) Registered individually with the United States Department of 
Agriculture as a dealer, buying livestock for slaughter purposes only for 





GERALD A. NAISTADT 1639 
Cite as 37 A.D. 1637 


DeWitt Packing Corporation and operating as a partnership with Gerald 
and Philip Naistadt d/b/a Max Naistadt & Sons of Cazenovia, New York; 
and 


(d) In combination with Gerald and Philip Naistadt, formulated, 
directed and controlled the policies and practices of the corporate 
respondent. 


8. Philip Naistadt is an individual residing at 41 Lyndon Street, 
Fayetteville, New York and whose business mailing address is c/o 
DeWitt Packing Corporation, Jamesville Avenue, Road 1, Jamesville, 
New York 13205. 


9. Respondent Philip Naistadt is, and at all times material herein was: 
(a) Vice-President of the corporate respondent; 
(b) One third owner of the corporate respondent; 


(c) Registered individually with the United States Department of 
Agriculture as a dealer buying livestock for slaughter purposes only for 
DeWitt Packing Corporation and operating as a partnership with Gerald 
and Leonard Naistadt d/b/a Max Naistadt & Sons of Cazenovia, New 
York; and 


(d) In combination with Gerald and Leonard Naistadt, formulated, 
directed and controlled the policies and practices of the corporate 
respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Corporate respondent DeWitt Packing Corporation, its officers, 
director, agents, employees, successors and assigns, directly or through 
any corporate or other device, and Gerald Naistadt, Leonard Naistadt 
and Philip Naistadt, individually or as a partner, or as an officer, 
director, agent, employee, successor or assign of a corporation, directly 
or through any corporate device, in connection with their operations 
subject to the Act, shall cease and desist from: 





1640 PACKERS AND STOCKYARDS ACT, 1921 
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1. Operating as a packer while their financial condition does not meet 
the requirements of the Act; 


2. Purchasing livestock in commerce while insolvent, i.e., while 
current liabilities exceed current assets; 


3. Failing to pay the full purchase price of livestock, meat, meat food 
products and livestock products purchased in commerce; 


4. Failing to pay, when due, the full purchase price of livestock, meat, 
meat food products and livestock products purchased in commerce; 


5. Issuing checks in payment for livestock, meat, meat food products, 
and livestock products purchased in commerce without having and 
maintaining sufficient funds, to pay such checks, on deposit in the bank 
account from which such checks are to be paid; and 


6. Failing to hold in trust and endangering trust funds required to be 
held in trust for the benefit of all unpaid cash sellers of livestock. 


Respondents Gerald Naistadt, Leonard Naistadt and Philip Naistadt 
shall each, individually, pay a civil penalty in the amount of Five 
Hundred Dollars ($500.00). Each individual respondent shall forward 
this amount by certified check or money order payable to the “Treasurer 
of the United States” to the Director, Packers and Stockyards Division, 
Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250, together with the executed consent decision. 


The provisions of this Order become effective on the first day after 
service of this Order on the respondents. 


Copies of this decision shall be served upon the parties. 


(No. 18,792) 


In re H & P CATTLE Co., INC. and CALVIN HUTCHINS, P&S Docket No. 
5561. Decided October 6, 1978. 


Consent Order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in connection with their operations as a dealer thereunder 
as found herein. Respondents are ordered to cease and desist from said violations, 
and the corporate respondent is suspended as a registrant under the Act for 60 days. 





H&P CATTLECO. 
Cite as 37 A.D. 1640 


Allan R. Kahan, for complainant. 
Robert M Alton, Jr., Montgomery, AL, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agri- 
culture, alleging that the respondents violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents, both corporate and individual, admit the juris- 
dictional allegations in paragraph I of the complaint and specifically 
admit that the Secretary has jurisdiction in this matter, neither admit 
nor deny the remaining allegations, waive oral hearing and further 
procedure, and consent and agree, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. H & P Cattle Co., Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business located 
in Hope Hull, Alabama, and whose business mailing address is P.O. Box 
96, Hope Hull, Alabama 36043. 


2. The corporate respondent is and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account. 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


38. Calvin Hutchins, hereinafter referred to as the individual 
respondent, whose address is 502 Daphne Lane, Montgomery, Alabama, 
is president and majority stockholder of the corporate respondent and 
did, at all times material herein, formulate the policies, practices and 
acts of said corporate respondent and direct, manage and control the 
business activities of the corporate respondent. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 1640 


CONCLUSIONS 


The respondents, both corporate and individual, having admitted the 
jurisdictional facts and the parties having agreed to the entry of this de- 
cision, such decision will be entered. 


The corporate respondent, H & P Cattle Co., Inc., its successors or 
assigns, and its officers, directors, agents and employees, directly or 
through any corporate or other device, in connection with its operations 
under the Act; and respondent Calvin Hutchins, as an individual, or an 
officer, director, agent or employee of H & P Cattle Co., Inc., directly or 
through any corporate or other device, in connection with his operations 
under the Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds to pay such 
checks or drafts on deposit in the bank account from which such checks 
or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business under 
the Act, including a general ledger of accounts showing assets, lia- 
bilities, income, expenses, and net worth. 


The corporate respondent is suspended as a registrant under the Act 
for a period of 60 days and thereafter until it demonstrates that it is no 
longer insolvent. When the corporate respondent demonstrates that it is 
no longer insolvent, a supplemental order will be issued in this proceed- 
ing terminating this suspension after the expiration of the 60 day 
period. 


In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b)), 
respondent Calvin Hutchins is assessed a civil penalty of two thousand, 
four hundred dollars ($2,400.00). 


The provisions of this order shall become effective on the sixth day 
after service of this order on the respondents; Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 





FARMERS LIVESTOCK MARKET 
Cite as 37 A.D. 1643 


date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,793) 


In re FARMERS LIVESTOCK MARKET, INC. P&S Docket No. 5458. Decided 
November 7, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for violations of the 
Act and the regulations in connection with its operations as a market agency there- 
under as found herein. Respondent is suspended as a registrant under the Act for 30 
days. 


Thomas M. Walsh, for complainant. 
William B. Deas, Kansas City, MO, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that respondent Farmers Livestock Market, Inc. wilfully 
violated the Act and the regulations promulgated thereunder (9 CFR 
201.1 et seq.). This Decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this Decision. 


The Complainant agrees to the entry of this Decision. 
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FINDINGS OF FACT 


1. Farmers Livestock Market, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business located 
at Leesville, South Carolina 29070. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of conducting and operating the 
Farmers Livestock Market, Inc. stockyard, a stockyard posted under and 
subject to the provisions of the Act, hereinafter referred to as the stock- 
yard; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis; and 


(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


CONCLUSIONS 


Respondent Farmers Livestock Market, Inc. having admitted the juris- 
dictional facts and the parties having agreed to the entry of this Deci- 
sion, such Decision will be entered. 


ORDER 


Respondent Farmers Livestock Market, Inc., its officers, directors, 
agents, and employees, directly or indirectly through any corporate or 
other device, shall cease and desist from: 


1. Weighing livestock at other than the true and correct weights; 


2. Issuing scale tickets, buyer invoices, and accounts of sale on the 
basis of false or incorrect weights; 


3. Assessing and/or collecting the purchase price of livestock on the 
basis of false or incorrect weights; 


4. Paying the consignors, owners, and sellers of livestock on the basis 
of false or incorrect weights; 


5. Issuing scale tickets which fail to show the date of the weighing 
and the name or initials of the person weighing the livestock, and all 
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other information required by sections 201.49 and 201.73-1 of the regu- 
lations (9 CFR 201.49, 201.73-1); 


6. Failing to operate and/or maintain livestock scales owned or con- 
trolled by respondent in accordance with the regulations promulgated 
under the Act, including section 201.72-2, SPECIFICATIONS, TOLER- 
ANCES AND OTHER TECHNICAL REQUIREMENTS FOR LIVE- 
STOCK POULTRY AND MONORAIL SCALES (9 CFR 201.72-2), and 
section 201.73-1, INSTRUCTIONS FOR WEIGHING LIVESTOCK (9 
CFR 201.73-1). 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in its business subject to 
the Packers and Stockyards Act, including: (1) scale tickets which dis- 
close the date of the weighing and the name or initials of the person per- 
forming the weighing; and (2) scale tickets, accounts of sale, and buyer 
invoices which show the true and correct weight of livestock sold by re- 
spondent on a weight basis. 


Respondent is suspended as a registrant under the Act for a period of 
thirty (30) days. 


This order shall be effective and the suspension period shall commence 
on November 20, 1978. The suspension period shall terminate on De- 
cember 19, 1978. After the termination of the suspension, the order 
shall remain in effect in all other respects. 


This order shall have the same force and effect as if entered after full 
hearing; Provided, however, that if by any means or device whatever, all 
or part of the suspension period is not effectively served during the 
period indicated above, the effective date of the beginning of the suspen- 
sion period (or the part thereof not effectively served) shall be the date 
fixed by a court of competent jurisdiction which issues an appropriate 
order with respect thereto. 


(No. 18,794) 


In re WESTERN PORK PACKERS, INC. (MA), a corporation, WESTERN PORK 
PACKERS, INC. (NY), a corporation, GERARD H. COHEN and BRUCE 
A. COHEN, individuals. P&S Docket No. 5597. Decided November 7, 
1978, as to Bruce A. Cohen. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 1645 


Consent order 


Respondent Bruce A. Cohen has consented to issuance of a cease and desist order against 
him for violating the Act and regulations in connection with his operations as a 
packer thereunder as found herein. Respondent Bruce A. Cohen is ordered to cease 
and desist from said violations. 


Jory M. Hochberg, for complainant. 
Dona S. Kahn, Philadelphia, PA, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice applica- 
ble to this proceeding (7 CFR 1.138; 42 F.R. 745). 


Respondent Bruce A. Cohen admits the jurisdictional allegations in 
paragraph I of the Complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


Bruce A. Cohen is an individual whose mailing address is Canterbury 
Road, North Harrison, New York 10258. Respondent Bruce A. Cohen, at 
all times material herein was: 


(1) Vice President of respondent Western (Massachusetts); 
(2) President of respondent Western (New York); 


(3) A member of the Board of Directors of both respondent Western 
(Massachusetts) and respondent Western (New York); 


(4) In combination with respondent Gerard H. Cohen, responsible for 
the direction, management and control of both respondent Western 
(Massachusetts) and respondent Western (New York); 
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(5) In combination with respondent Gerard H. Cohen, owner of 100 
percent of the outstanding stock in respondent Western (Massa- 
chusetts); 


(6) Engaged in the business of manufacturing meats and meat food 
products for sale or shipment in commerce; and 


(7) A packer within the meaning and subject to the provisions of the 
Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Bruce A. Cohen, individually or as an officer, director, 
agent or employee of the corporate respondents, directly or through any 
corporate or other device, shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of meat or meat 
food products purchased in commerce; and 


(2) Engaging in the practice of making unduly or unreasonably prefer- 
ential payments to any person in connection with meat or meat food 
products purchased in commerce. 


The provisions of this Order shall become effective on the first day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 
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(No. 18,795) 


In re WESTERN PORK PACKERS, INC. (MA), a corporation, WESTERN PORK 
PACKERS, INC. (NY), a corporation, GERARD H. COHEN, and BRUCE 
A. COHEN, individuals. P&S Docket No. 5597. Decided November 7, 
1978, as to Gerard H. Cohen. 


Consent order 


Respondent Gerard H. Cohen has consented to issuance of a cease and desist order against 
him for violating the Act and the regulations as found herein. Respondent Gerard 
H. Cohen is ordered to cease and desist from said violations. 


Jory M. Hochberg, for complainant. 
Dona S. Kahn, Philadelphia, PA, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


Respondent Gerard H. Cohen admits the jurisdictional allegations in 
paragraph I of the Complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


Gerard H. Cohen is an individual whose mailing address is 680 Salem 
End Road, Framingham, Massachusetts 01701. Respondent Gerard H. 
Cohen, at all times material herein, was: 


(1) President and Treasurer of respondent Western (Massachusetts); 


(2) Vice President and Treasurer of respondent Western (New York); 
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(3) A member of the Board of Directors of both respondent Western 
(Massachusetts) and respondent Western (New York); 


(4) In combination with respondent Bruce A. Cohen, responsible for 
the direction, management and control of both respondent Western 
(Massachusetts) and respondent Western (New York); 


(5) In combination with respondent Bruce A. Cohen, owner of 100 per 
cent of the outstanding stock in respondent Western (Massachusetts); 


(6) Engaged in the business of manufacturing meats and meat food 
products for sale or shipment in commerce; and 


(7) A packer within the meaning and subject to the provisions of the 
Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Gerard H. Cohen, individually or as an officer, director, 
agent or employee of the corporate respondents, directly or through any 
corporate or other device, shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of meat or meat 
food products purchased in commerce; and 


(2) Engaging in the practice of making unduly or unreasonably pref- 
erential payments to any person in connection with meat or meat food 
products purchased in commerce. 


The provisions of this Order shall become effective on the first day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 
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(No. 18,796) 


In re MAILMAN FOooD INDUSTRIES, INC. P&S Docket No. 5516. Decid- 
ed November 8, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violation the 
Act and the regulations in connection with its operations as a packer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations. 


Stephen E. Hart, for complainant. 
Edwin E. Evans, Sioux Falls, SD, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice applica- 
ble to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Meilman Food Industries, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Sioux Falls, South Dakota. 


2. Respondent is, and at all times material herein was, engaged in the 
business of buying livestock in commerce for purposes of slaughter. 


3. Respondent is, and at all times material herein was, a packer with- 
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in the meaning of and subject to the provisions of the Packers and Stock- 
yards Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, its officers, directors, agents and employees, directly or 
through any corporate or other device, in connection with respondent’s 
operations as a packer, shall cease and desist from: 


1. Failing to have livestock, livestock carcasses or parts of livestock 
carcasses purchased on a U.S. Department of Agriculture (U.S.D.A.) 
grade and weight basis graded by U.S. Department of Agriculture 
(U.S.D.A.) graders; 


2. Making payment to the sellers of livestock, livestock carcasses or 
parts of livestock carcasses sold to respondent on a grade and weight 
basis on the basis of grades other than the final accurate grades of such 
livestock, livestock carcasses or parts of such livestock carcasses; 


3. Issuing accountings to the sellers of livestock, livestock carcasses or 
parts of livestock carcasses sold to respondent on a grade and weight 
basis on the basis of grades other than the final accurate grades of such 
livestock, livestock carcasses or parts of such livestock carcasses; 


4. Making settlement or final payment to the sellers of livestock, live- 
stock carcasses or parts of livestock carcasses sold to respondent on a 
grade and weight basis on the basis of grades other than official U.S. De- 
partment of Agriculture (U.S.D.A.) grades without setting forth detailed 
written specifications which are available to the sellers of such livestock, 
livestock carcasses or parts of such livestock carcasses; 


5. Selling livestock, livestock carcasses or parts of livestock carcasses 
as U.S. Department of Agriculture (U.S.D.A.) graded when such live- 
stock, livestock carcasses or parts of such livestock carcasses have not 
been so graded; 





1652 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 1652 


6. Issuing accountings to the buyers of livestock, livestock carcasses 
or parts of livestock carcasses which represent such livestock, livestock 
carcasses or parts of such livestock carcasses to have been graded by U.S. 
Department of Agriculture (U.S.D A.) graders when they have not been 
so graded; 


7. Misrepresenting the weight of livestock, livestock carcasses or 
parts of livestock carcasses for the purpose of selling such livestock car- 
casses to buyers who have ordered livestock, livestock carcasses or parts 
of livestock carcasses weighing between a certain minimum and a cer- 
tain maximum weight, or for any other purpose; and 


8. Selling livestock, livestock carcasses or parts of livestock carcasses 
on the basis of false and inaccurate weights. 


Respondent Meilman Food Industries, Inc. shall prepare and keep such 
accounts, records and memoranda as will fully and correctly disclose all 
transactions involved in its business as a packer subject to the Act, in- 
cluding, but not limited to, complete and accurate (1) kill sheets; (2) 
shipping manifests; and (3) sales invoices. 


The provisions of this Order shall become effective on the first day af- 
ter service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,797) 


In re NATIONAL PACKING HOUSE, INC. P&S Docket No. 5572. Decided 
September 8, 1978. 


Checks or drafts — insufficient funds — Financial requirements — failure 
to meet — Admission of facts — by failure to file answer 


Where respondent violated the Act and the regulations in connection with its 
operations as a packer thereunder in the issuance of insufficient funds checks in pur- 
ported payment for livestock as found herein, respondent is ordered to cease and de- 
sist from said violations Further, respondent is ordered to cease and desist from pur- 
chasing livestock except as provided in this order. 


Jane H. Campana, for complainant. 
William M. Manker, Miami, FL, for respondent. 
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Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a complaint and notice of hear- 
ing filed on May 25, 2978, by the Acting Deputy Administrator, Packers 
and Stockyards, AMS, United States Department of Agriculture. The 
complaint alleges that the financial condition of the corporate respond- 
ent does not meet the requirements of the Act, and that respondent has 
willfully violated the Act and the regulations issued thereunder. (9 
C.F.R. 201.1 et seq.). 


Copies of the complaint and notice of hearing, and the Rules of Prac- 
tice (7 C.F.R. 1.130 et seg.) governing proceedings under the Act, were 
served upon respondent by the Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to an- 
swer would constitute admission of all the material allegations con- 
tained in the complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth as findings of fact. 


This Decision and Order, therefore, are issued pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. 1.139). 


FINDINGS OF FACT 


1. (a) National Packing House, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
3921 N.W. 26th Street, Miami, Forida. 


(b) Respondent is, and at all times material herein was: 


(1) A packer, within the meaning of and subject to the provi- 
sions of the Act; and 


(2) Engaged in the business of buying livestock in commerce 
for purposes of slaughter. 
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(c) Respondent’s average annual purchases exceed $500,000 a 
year. 


2. (a) Respondent’s current liabilities exceeded its current assets on 
June 30, 1977. As of said date, respondent had current liabilities in the 
amount of $127,903, and current assets in the amount of $94,706, re- 
sulting in an excess of current liabilities over current assets of $33,197. 


(b) Respondent’s current liabilities exceeded its current assets on 
October 31, 1977. As of said date, respondent had current liabilities in 
the amount of $260,012, and current assets in the amount of $64,590, 
resulting in an excess of current liabilities over current assets of 
$195,422. 


(c) Respondent’s current liabilities exceeded its current assets on 
January 23, 1978. As of said date, respondent had current liabilities in 
the amount of $330,549.52, and current assets in the amount of 
$61,321.12, resulting in an excess of current liabilities over current as- 
sets of $269,228.40. 


3. (a) Respondent was notified by certified letter on December 12, 
1977, that operating as a packer in commerce while its current liabilities 
exceeded its current assets was a violation of the Act. Notwithstanding 
such notice, respondent, during the period from December 12, 1977, 


through January 23, 1978, continued to operate as a packer in com- 
merce while its current liabilities exceeded its current assets. 


(b) Respondent’s current liabilities presently exceed its current as- 
sets. 


4. (a) Respondent, in connection with its operations as a packer, pur- 
chased livestock in commerce on or about the dates and in the transac- 
tions set forth below, and in purported payment for such livestock issued 
checks and drafts which were returned unpaid by the bank upon which 
they were drawn because respondent did not make available sufficient 
funds io pay such checks and drafts. 


Purchased Dateof DateofDraft No.of Amount of 
From Purchase of Check Head Draft or Check 
Okeechobee Live- 8-8-77 8-8-77 67 $ 14,077.56 
stock Market, Inc. 
Okeechobee, Fla. 
- . 11,118.92 
12,873.48 
7,118.92 
16,066.84 
13,351.85 
13,713.79 
22,752.95 
21,530.20 
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Bob Paige 
Clewiston, Fla. 1-16-78 1-16-78 22 6,505.25 


(b) Respondent, in connection with the livestock purchases set 
forth in (a), above, purchased livestock in commerce and failed to pay for 
such livestock. As of January 23, 1978, there remained unpaid a total of 
$140,961.56 for livestock purchases. 


5. Respondent, in connection with its operations as a packer, on or 
about the dates and in the transactions set forth below, and on or about 
the dates and in the transactions set forth in paragraph IV, above, pur- 
chased livestock in commerce and failed to pay, when due, for such live- 
stock. 


Purchased Date of No. of Date of Check 
From Purchase Head Check Number 
Arcadia State 1-11-78 7 1-16-78 1879 
Livestock 
Market, 
Arcadia, Fla. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act. [7 U.S.C. 
204]. 


By reason of the facts alleged in Finding of Fact 3 herein, respondent 
has willfully violated section 202(a) of the Act (7 U.S.C. 192(a)). 


By reason of the facts alleged in Finding of Fact 4 herein, respondent 
has willfully violated sections 202(a) and 409 of the Act (7 U.S.C. 192(a) 
and 228b), and section 201.43(b) of the regulations. 


By reason of the facts alleged in Finding of Fact 5 herein, respondent 
has willfully violated sections 202(a) and 409 of the Act (7 U.S.C. 192(a) 
and 228b, and section 201.43(b) of the regulations (9 C.F.R. 201.43(b)). 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
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assigns, directly or through any corporate or other device, in connection 
with its operations as a packer, shall cease and desist from: 


(a) Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 


(b) Operating as a packer while its current liabilities exceed its cur- 
rent assets; and 


(c) Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or drafts. 


The respondent shall cease and desist from purchasing livestock unless 
the full purchase price of the livestock is paid at the time of purchase 
either in cash, by certified check, or wire transfer. This provision shall 
remain in effect until such time as it is demonstrated that adequate 
funds are available to pay checks or drafts written in payment for live- 
stock purchases. At such time, a supplemental order will be issued ter- 
minating this provision of the order. To meet this criterion, the respon- 
dent must submit a balance sheet showing solvency, thus demonstrating 
its ability to pay promptly for livestock purchases, and a reconciliation 
of its bank account showing at least a cash book balance sufficient to 
cover one day’s average livestock purchases. 


This order shall be effective from the first day after the Decision and 
Order become final*. Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing procedures un- 
der the Packers and Stockyards Act, this Decision and Order become fi- 
nal without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after service, 
as provided in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. 
1.130 et seq.). 


*The Decision and Order became final October 19, 1978.—Ed. 


(No. 18,798) 


In re DAVID MCANDREWS. P&S Docket No. 5563. Decided November 9, 
1978. 
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Consent Order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder with re- 
spect to false and incorrect weights and scale tickets. Respondent is ordered to cease 
and desist from said violations. And respondent is suspended as a registrant under 
the Act for 45 days. 


Kenneth H. Vail, for complainant. 
William B. Deas, Kansas City, MO, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. David McAndrews, hereinafter referred to as the respondent, is an 
individual whose address is Route 1, Box 3, Dyersville, lowa 52040. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, in connection with his livestock operations subject to the 
Packers and Stockyards Act, shall cease and desist from: 


1. Selling livestock on the basis of false and incorrect weights; 


2. Issuing sales invoices, accounts of purchase or buyer’s bills to pur- 
chasers of livestock which show inaccurate or false weights and/or 
prices; 


3. Assessing and collecting the sales price of livestock on the basis of 
false and incorrect weights; and 


4. Issuing scale tickets which fail to contain all of the information re- 
quired by sections 201.49 and 201.73-1 of the regulations. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business subject to 
the Act, including among other things (a) copies of sales invoices or other 
accounts of sale which reflect the true and correct weight and number of 
livestock sold; (b) a daily livestock purchase and sale journal showing the 
number, weight and prices paid or received therefor; (c) a daily loadout 
record showing the make-up or composition of all shipments of livestock; 
and (d) copies of all livestock purchase invoices. 


Respondent is suspended as a registrant under the Act for a period of 
45 days. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent; Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 18,799) 


In re ZELMA WILCOX. P&S Docket No. 5425. Decided November 9, 1978. 


Checks or drafts — insufficient funds — failure to pay when due — Finan- 

cial requirements — failure to meet — False and incorrect weights — 

selling on the basis of — Scale tickets — incomplete or incorrect — made a 
part of accounts and records — Sanction. 


Where respondent wilfully violated the Act and the regulations in connection with her 
operations as a dealer thereunder as set forth herein, respondent is suspended as a 
registrant under the Act for 60 days and thereafter until no longer insolvent. 


Dorothea A. Baker, Administrative Law Judge. 
Mary Ellen Reese, for complainant. 
James C. King, Lima, OH, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seq.), in which Administrative Law Judge 
Dorothea A. Baker filed an initial Decision and Order on May 24, 1978, 
suspending respondent’s registration until she demonstrates that she is 
no longer insolvent, plus an additional period of 10 days thereafter. 


Complainant appealed to the Judicial Officer, to whom final adminis- 
trative authority to decide the Department’s cases subject to the Admin- 
istrative Procedure Act has been delegated (37 F.R. 28475; 38 F.R. 
10795; 42 F.R. 4395). * Complainant contends that Judge Baker erred 
in failing to find that, in addition to financial and scale ticket violations, 
respondent also sold livestock on the basis of false weights. 


The findings of fact set forth below are taken from Judge Baker’s ini- 
tial Decision, except for minor changes in Findings 5 and 6, and a com- 
plete rewriting of Finding 11, relating to false weighing. For the reasons 
set forth in the conclusions, I have found and concluded that respondent 
sold livestock on the basis of false weights, as alleged in the complaint. 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer, and 8 years as administrator of the Packers and Stockyards Act reg- 
ulatory program). 
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FINDINGS OF FACT 


1. Zelma Wilcox is an individual, d/b/a Waynesfield Stockyards, with 
principal place of business at 504 N. Westminster Street, Waynesfield, 
Ohio. 


2. Respondent is, and at all times material herein was, engaged in the 
business of buying and selling livestock in commerce for her own ac- 
count, primarily rough sows, and registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce. As herein per- 
tinent, respondent’s son, R. David Wilcox, who manages Waynesfield 
Stockyards, appeared as her representative ' at the oral hearing. 


3. Complainant’s audit determined as of July 31, 1976, respondent 
had current liabilities totaling $108,620.10 and current assets totaling 
$80,884.35, resulting in an excess of current liabilities over current as- 
sets of $27,735.75. 


4. Complainant’s audit determined that as of August 31, 1976, re- 
spondent had current liabilities totaling $139,733.38 and current assets 
totaling $132,014.33, resulting in an excess of current liabilities over 
current assets of $7,719.05. 


5. The supplemental balance sheet submitted by respondent as of 
August 31, 19767, showed respondent had current assets of 
$132,132.87 and current liabilities of $140,243.68, resulting in an ex- 
cess of current liabilities over current assets of $8,110.81. 


6. The annual report submitted by respondent as of December 31, 
1976, showed respondent had current assets of $68,161.91 and current 
liabilities of $85,782.34, resulting in an excess of current liabilities over 
current assets of $17,620.43. 


7. At the time the Complaint was filed (April 21, 1977) the respond- 
ent’s current liabilities exceeded her current assets. 


8. Respondent, during the period July 31, 1976, through August 31, 
1976, engaged in business as a dealer in commerce, notwithstanding the 
fact that during such period her current liabilities exceeded her current 
assets. 


* Pages 5, 6 of the transcript contain the following statement by counsel: “This is Robert 
D. Wilcox, who is her representative. He is her son, and he actually runs the stockyards. 
The license is in her name. She is an elderly lady, and we are not going to have her here, 
x x x”. See Tr. 29. 


* This exhibit was described as a special report of Waynesfield Stockyards, P & S A Form 
135, (Tr. 51). 
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9. Respondent, in connection with the operations of Waynesfield 
Stockyards, on or about the dates and in the transactions set forth be- 
low, purchased livestock in commerce, and in purported payment there- 
for issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds on de- 
posit in the account upon which such checks were drawn. Respondent 
had an oral understanding with the bank to honor overdrafts but on 
these occasions the bank personnel were unfamiliar therewith: 


Date of Date of 
Purchase Check No. of Head Purchased Amount of 
1976 1976 and Species (At) (From) Check 


July 29 August 6 65 Hogs Burkettsville Stockyard $11,556.67 
and 31 Burkettsville, Ohio 


August 3 August 6 27 Hogs P.L.A. 3,167.39 
Wapakoneta, Ohio 


September 3 September7 82 Hogs Gerald H. Harris 12,410.30 
Ashland, Ohio 


September September 59 Hogs P.L.A. 6,610.41 
20 aa Marysville, Ohio 


10. Respondent, in connection with the operations of Waynesfield 
Stockyards, on or about the dates and in the transactions set forth below 


purchased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


Date of 
Purchase No. of Head Purchase Purchased 
1976 and Species Price (At) (From) 


July 29 16 Hogs $2,944.23  Burkettsville Stockyard 
Burkettsville, Ohio 


July 31 49 Hogs 8,612.44 Burkettsville Stockyard 
Burkettsville, Ohio 


August 3 27 Hogs 3,167.39 P.L.A. 
Wapakoneta, Ohio 


August 3 8 Hogs 982.59 P.M.A. 
Uniondale, Indiana 


August 5 4 Hogs 426.40 P.M.A. 
Uniondale, Indiana 


August 11 8 Hogs 1,542.32 Loys Sale Barn 
Portland, Indiana 


August 13 39 Hogs 4,644.20 P.M.A.° 
Uniondale, Indiana 
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Date of 
Purchase No. of Head Purchase Purchased 
7976 and Species Price (At) (From) 


September 1 9 Hogs 340.45 P.M.A. 
Columbia City, Indiana 


September 3 82 Hogs 12,410.30 Gerald H. Harris 
Ashland, Ohio 


September 16 13 Hogs 1,782.29  P.L.A. 
Bellfontaine, Ohio 


September 16 69 Hogs 2,151.90 P.L.A. 
Wapakoneta, Ohio 


September 20 59 Hogs 6,610.41 P.LA. 
Marysville, Ohio 


11. Respondent buys all types of hogs, and holds them for several 
days until a load is accumulated to fill the particular desires of one of re- 
spondent’s packer customers. Respondent’s son, R. David Wilcox, weighs 
the hogs prior to shipment to the packing company, and then adds from 
1/2% to 1 3/4% to that weight. He knows that the packers will not de- 
duct from the price if there is no more than a 3% shrinkage, and he tries 
to get as close to that as he can. 


Mr. Wilcox prints a scale ticket showing the actual weight of the hogs 
just prior to loading, and then he adds in handwriting (on the scale 
ticket) a certain number of pounds to the printed weight. No scale ticket 
is sent to the packer customer, but all of the scale tickets are filed in a 
drawer at Mr. Wilcox’s home where he keeps the records. The invoice 
sent to the packer customer shows only the increased weight, without 
any explanation. 


During August and September 1976, respondent sold hogs to packing 
companies, with the invoices showing greater weights than the actual 
weights, as follows: 


Date of Sold Actual Billed Sale Increase in 
Sale, 1976 To Weight Weight Weight Pounds 


August 18 American Meat 36,035 36,610 575 
Packing Corp. 
Chicago, Illinois 
August 21 American Meat 23,560 
Packing Corp. 
Chicago, Illinois 
September 14 Green Hill, Inc. 42,625 43,025 
Elliston, Virginia 





Date of 
Sale, 1976 


September 18 


September 21 


September 21 


September 22 


September 23 
September 27 


September 27 


Sold 
To 


American Meat 
Packing Corp. 
West Virginia 
Sausage 


New Haven, 
West Virginia 


American Meat 
Packing Corp. 


American Meat 
Packing Corp. 


Green Hill, Inc. 


West Virginia 
Sausage 


American Meat 
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Actual 
Weight 


30,755 


23,345 


19,380 


11,040 


42,420 
23,645 


32,480 


Billed Sale 
Weight 


31,255 


23,795 


19,630 


11,200 


43,170 
24,345 


33,030 


Increase in 
Weight Pounds 


500 


450 


250 


160 


750 
700 


550 


Packing Corp. 


September 28 Green Hill, Inc. 42,460 43,260 800 


12. Respondent in connection with the operations of Waynesfield 
Stockyards during August and September 1976, and in connection with 


the weighing of livestock for purposes of sale, issued scale tickets which 
were not properly completed in that some of such scale tickets did not 
show the date of issue, name or initials of the person weighing the live- 
stock and/or the name of the buyer, and none of the scale tickets showed 
the name of the agency performing the weighing. Such scale tickets 
were made a part of the books and records of respondent. 


13. The respondent has “willfully” violated the Act and the regula- 
tions as that term is used therein. 


CONCLUSIONS 


Three different versions of respondent’s weighing practices appear in 
the record. 


First, Mr. Keith M. Kienow, Supervisory Marketing Specialist for 
complainant’s Portland, Oregon, office testified that when he discussed 
the results of his investigation with Mr. R. David Wilcox, he advised 
that he weighs the hogs prior to loading and then adds from 1/2% to 
1-3/4% to that weight, trying to get as close as he can to the 3% 
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shrinkage which packers will accept without a price deduction. 


Second, Mr. R. David Wilcox testified at the hearing that he weighs 
the hogs when they arrive at the stockyards, and again when they are 
ready for loading. He testified that he then adds the exact amount of 
shrinkage to the second scale ticket. He testified that he does not keep a 
scale ticket for the first weighing, but writes the initial weights on a 
tally sheet, which he then destroys after the load has been accumulated. 
He keeps in his records only the scale tickets for the second weighing, 
showing the weight at loading plus the amount of weight he added to 
bring them back to their original weight. 


Third, respondent contends in her brief that the weighing practice was 
as described by Mr. Wilcox at the hearing, except that for the first time 
respondent states that some hogs gain weight at respondent’s stock- 
yards, in which case the hogs were billed on the actual increased weight. 
Specifically, respondent states (Brief, p. 10): 


When a full shipment was received the hogs were reweighed and the total 
weight was compared to the previous weight tallied, and if the composite 
weight was less the difference was added to the bill and noted on the weight 
ticket. If the weight of the shipment had increased due to the intake of food and 
water while held, the actual weight was billed. 


Judge Baker accepted the third version advanced for the first time in 
respondent’s brief. I accept the first version, viz., the explanation given 
by Mr. Wilcox to complainant’s Supervisory Marketing Specialist. 


I am not unmindful of the great weight that must be given to Judge 
Baker’s findings of fact because she saw and heard the witnesses testify. 
See, e.g., In re Sol Salins, Inc., 37 Agr Dec ___ (decided November 3, 
1978); In re Steve Beech, 37 Agr Dec 869, 871-872 (1978). However, in 
this case, I am compelled to differ with Judge Baker as to the facts in- 
volving the weighing violations because of strong inferences I draw from 
the documentary evidence and the admitted facts. In these cir- 
cumstances, it is permissible to differ with an Administrative Law 
Judge as to the facts. See, e.g., F.C.C. v. Allentown Broadcasting Co., 
349 U.S. 358, 364-365; Universal Camera Corp. v. Labor Bd., 340 U.S. 
474, 492-497; Radio Commn v. Nelson Bros. Co., 289 U.S. 266, 285- 
286; Southern Nat. Mfg. Co., Inc. v. Environmental Pro. Agcy., 470 F.2d 
194, 197 (C.A. 8); Retail, Wholesale and Department Store U. v. 
N.L.R.B., 466 F.2d 380, 387 (C.A. D.C.); OKC Corp. v. F.T.C., 455 F.2d 
1159, 1162-1163 (C.A. 10); Nix v. N.L.R.B., 418 F.2d 1001, 1008 (C.A. 
5); Joy Silk Mills v. National Labor Relations Board, 185 F.2d 732, 742 
(C.A. D.C.), certiorari denied, 341 U.S. 914; In re M. & H. Produce Co., 
34 Agr Dec 700, 753 (1975), affirmed sub nom. M. & H. Produce Co., v. 
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Knebel and United States, No. 75-1621 (C.A.D.C.), decided February 
16, 1977 (86 Agr Dec 470), certiorari denied, 98 Sup. Ct. 394; In re 
Heber Valley Milk Company, 31 Agr Dec 1319, 1340 (1972), affirmed 
sub nom. Heber Valley Milk Company v. Butz, Civil No. C-354-72 (D. 
Utah), 32 Agr Dec 1630; Davis, Administrative Law Treatise (1958 and 
1970 Supp.), § 10.04. 


The testimony by complainant’s Supervisory Marketing Specialist as 
to respondent’s weighing practices is as follows (Tr. 29): 


A. Mr. David Wilcox is the manager of Waynesfield Stock Yards. Jane 
Davis is the bookkeeper, and Doug Wilcox [David’s brother] is the hog buyer. 


Q. Thank you. Did you indicate to Mr. Wilcox and Mrs. Davis the informa- 
tion that you found on the scale tickets, and so forth? 


A. Yes, I did. I showed them what I had found in regards to the scale tickets. 
Q. Allright. Can you briefly describe this meeting for us? 


A. Yes. At the end of the conclusion of our investigation, three people were 
present: David Wilcox, Jane, and also Doug Wilcox. I explained to them what I 
had found in relationship to the weights, and Mr. David Wilcox advised that he 
weighs the hogs prior to loading, and then adds one-half to 1.75 percent to that 
weight. 


Mr. Wilcox further stated that he knows the packers to which he sells allow a 
3 percent shrinkage tolerance, and he tries to get as close to that as he can. 


When asked how long he had been doing this practice of adding this one-half 
to 1.75 percent, he advised since he had been—since 1963, and that he could see 
nothing wrong with it. 


The only documentary evidence retained by respondent supports that 
version of the facts. Specifically, the only scale tickets retained by re- 
spondent show the printed actual weight of the hogs on the day of the 
sale, plus a handwritten addition to the actual weight. No other scale 
tickets or weighing data were retained by respondent. The Act and regu- 
lations require that respondent keep complete records as to all of her 
livestock transactions, including all scale tickets, for two full calendar 
years (7 U.S.C. 221; 9 CFR 201.49-201.50). Since none of the scale tick- 
ets were sent to the buyers,’ the scale tickets were not made or kept for 
the benefit of the buyers. Hence I infer that they were made and kept to 


3 This was not alleged as a violation, although scale tickets should have been sent to the 
buyers. The regulations provide (9 CFR 201.49 (a) ): 


(a) When livestock is weighed for purpose of purchase or sale, a scale ticket 
shall be issued* * *. * * *Scale tickets issued under this section shall be 
serially numbered and sufficient copies executed to provide a copy to all parties 
to the transaction. 
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comply with the regulatory requirements. (Respondent’s business has 
been in operation since the early 1940’s and Mr. R. David Wilcox has 
been managing the business since 1970.) 


But even if Mr. Wilcox was not aware of the recordkeeping require- 
ments of the Act and regulations, since he kept some weighing records, I 
infer that if there had been other scale tickets or records containing 
weighing information, he also would have kept them. If, as Mr. Wilcox 
testified at the hearing, he weighed the animals upon arrival and again 
upon loading, enabling him to add the exact amount of shrinkage, it 
would have been completely illogical to keep the records as to the second 
weighing, while destroying the records as to the first weighing. In fact, 
if for some strange reason only one set of records was to be retained, it 
would have been more logical to keep the record of the first weighing, 
which was the more important weight figure (7.e., Mr. Wilcox testified 
that he was trying to reach the original weight by adding the difference 
between the first and second weights to the second weights). There is no 
logical explanation for routinely destroying half of the weighing records 
needed to support the final weight figure under the version of the facts 
expressed in Mr. Wilcox’s testimony. 


In addition, Mr. R. David Wilcox heard the testimony by complain- 
ant’s Supervisory Marketing Specialist as to Mr. Wilcox’s admission set 
out above, and respondent’s counsel consulted with Mr. Wilcox before 
concluding his cross-examination of complainant’s witness. Cross-exam- 
ination was conducted with respect to the other aspects of his testimony, 
but not one question was directed on cross-examination to his testimony 
relating to Mr. Wilcox’s admission as to the adding of weight. 


Moreover, complainant’s Supervisory Marketing Specialist testified 
that the admission by Mr. Wilcox set forth above was made in the pres- 
ence of Mr. Wilcox’s brother, Doug, and Jane Davis the bookkeeper. Al- 
though the hearing adjourned at 4:00 p.m. on November 9, 1977, when 
complainant completed the presentation of its case, when respondent’s 
case was presented the next day, the only witness to contradict com- 
plainant’s witness was Mr. R. David Wilcox. Neither his brother, Doug, 
nor Jane Davis, the bookkeeper, testified. No suggestion was made by re- 
spondent that either witness was unavailable to testify. Hence under the 
settled principle which has been followed in many proceedings before 
this Department‘ and in many judicial proceedings,® I infer that their 


* See, e.g., In re Arab Stock Yard, 37 Agr Dec 293, 305 (1978), affirmed C.A. 5, October 
1978; In re C.D. Burrus, 36 Agr Dec 1668, 1686-1687 (1977), affirmed sub nom. Burrus 
and Troutman v. U.S. Dept. of Agr., No. 77-1883, decided May 31, 1978 (C.A. 8); In re 
Eric Loretz, 36 Agr Dec 1087, 1100-1101 (1977); In re DeJong Packing Company, 36 Agr 
Dec 1181, 1213 (1977), appeal pending; In re Central Arkansas Auction Sale, Inc., 36 Agr 
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testimony would have been adverse. “It is certainly a maxim that all evi- 
dence is to be weighed according to the proof which it was in the power 
of one side to have produced and in the power of the other to have con- 
tradicted.” Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted with 
approval in Wigmore, Evidence (3rd ed. 1940), § 285. 


Furthermore, Mr. Wilcox’s testimony that he weighed the hogs twice, 
and then added the exact amount of shrinkage to the second weight, is 
suspect because it would have been far easier to weigh them only once, 
i.e., upon arrival, and then sell them upon the basis of their original 
weights. That would have been perfectly legal and would have avoided 
the need to weigh them again and add the shrinkage. Hogs lose weight 
and suffer from the stress of each moving, so it would have been com- 
pletely illogical to weigh the hogs a second time for no useful purpose.*® 


As to the third version of respondent’s weighing practice, if respond- 
ent had testified at the hearing that the second weighing was performed 
so that respondent could choose between the original weights and the 
second weights, complainant would have had an opportunity to move to 
amend the complaint to conform to the proof, if such evidence were to be 
accepted by the Administrative Law Judge. Such conduct would also 
have been an unfair and deceptive practice since the buyers were not ad- 


Dec 764, 783 (1977), affirmed sub nom. Central Arkansas Auction Sale, Inc. v. Bob Berg- 
land, 570 F.2d 724 (C.A. 8), certiorari denied, 46 U.S.L.W. 3762; In re Livestock Market- 
ers, 35 Agr Dec 1552, 1558 (1976), affirmed sub nom. Livestock Marketers, Inc. v. United 
States, 558 F.2d 748 (C.A. 5), certiorari denied, 46 U.S.L.W. 3649; In re Whaley and 
Groover, 35 Agr Dec 1519, 1522 (1976); In re Ludwig Casca, 34 Agr Dec 1917, 1929-1930 
(1975); In re Braxton M. Worsley, 33 Agr Dec 1547, 1571-1572 (1974); In re Trenton Live- 
stock, Inc., 33 Agr Dec 499, 514 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 
510 F.2d 966 (C.A. 4); In re J. A. Speight, 33 Agr Dec 280, 300-301 (1974); In re Sy B. 
Gaiber & Co., 31 Agr Dec 474, 499 (1972). 


5 See, Wigmore, Evidence (3rd ed. 1940), §§ 285-291; United States v. Di RE, 332 US. 
581, 593: Interstate Circuit v. United States, 306 U.S. 208, 225-227; Vajtauer v. Comm’ 
of Immigration, 273 U.S. 103, 111; Bilokumsky v. Tod, 263 U.S. 149, 153-155; Kirby v. 
Tallmadge, 160 U.S. 379, 383; International Union v. N.L.R.B., 455 F.2d 1357, 1362-1370 
(C.A. D.C.); Milbank Mutual Insurance Company v. Wentz, 352 F.2d 592, 597 (C.A. 8); 
Hoffman v. C.ILR., 298 F.2d 784, 788 (C.A. 3); Neidhoefer v. Automobile Ins. Co. of Hart- 
ford, Conn., 182 F.2d 269, 270-271 (C.A. 7); Illinois Central Railroad Company v. Staples, 
272 F.2d 829, 834-835 (C.A. 8); Bowles v. Lentin, 151 F.2d 615, 619 (C.A. 7), certiorari de- 
. nied, 327 U.S. 805; Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-257 (C.C. P.A.); 
National Labor Relations Board v. Remington Rand, Inc., 94 F.2d 862, 867-868 (C.A. 2), 
certiorari denied, 304 U.S. 576. 


6 There is no suggestion by respondent that they were weighing the hogs a second time for 
the purpose of conducting any kind of shrink study, e.g., to determine how certain types of 
hogs respond to certain types of handling or feed. 
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vised that respondent was weighing the hogs at two different times and 
picking the weight most advantageous to respondent. Under the regula- 
tions, the weights shown on the invoices “shall be actual weights ob- 
tained on scales operated or used by* * “dealers* * “at the place and 
at the time of the consumation of the transactions in question or, if not, 
shall be appropriately explained on the accountings, bills, or statements 
issued” (9 CFR 201.55). Since there was no explanation on the invoices 
as to the weighing, it would have been unlawful for respondent to use 
any weights other than the actual weights at the time of the sale. 


But since there is no evidence in the record to support the third ver- 
sion of respondent’s weighing transactions set forth for the first time in 
respondent’s brief, we must choose between the first or the second ver- 
sion. 


Judge Baker does not explain in her Decision why she did not accept 
the testimony by complainant’s Supervisory Marketing Specialist as to 
Mr. Wilcox’s admission. She does not refer in her Decision to the de- 
meanor of the witnesses or to her views as to the credibility of the wit- 
nesses. Surprisingly, although she concluded that respondent did not 
falsely weigh livestock, she ordered respondent to cease and desist from: 


4. Issuing invoices to buyers of livestock showing false and incorrect 
weights; 


5. Charging or collecting from purchasers of livestock sold on a weight basis 
on the basis of false and incorrect weights; 


Cease and desist orders are not issued indiscriminately since violation 
of a cease and desist order subject’s the violator to a civil penalty of not 
more than $10,000 for each violation (7 U.S.C. 213 (b) ). Hence the issu- 
ance of a cease and desist order as to false and incorrect weights was 
either a serious, inadvertent error or a Freudian slip (showing that 
Judge Baker really believed that respondent was selling livestock on the 
basis of false and incorrect weights, but did not wish to impose the 60- 
day suspension order requested by complainant).’ 


In any event, for the reasons set forth above, the documentary evi- 
dence together with the strong inferences resulting therefrom compel 
me to accept the first version of the facts as to respondent’s weighing 


———___—— 

——— made a strong argument as to the ruinous effect that a suspension order 
would have on her business. She had recently lost $50,000 because of a packer’s bankrupt- 
cy, and “lending institutions* * *have taken a wait and see attitude regarding the out- 


come of this case, realizing a large loan would be jeopardized if a suspension is meted out” 
(Respondent's Brief, p. 13). 
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practice, i.e., that Mr. Wilcox weighed the hogs when they were ready to 
be loaded, and added 1/2% to 1-3/4% to the weight, trying to get as close 
as he could to the 3% shrinkage packers would accept without a price de- 
duction. 


It is a common trade custom for packers to accept a smal! amount of 
shrinkage without a price deduction (see, e.g., In re Jake Muehlenthaler, 
37 Agr Dec 313, 358, fn. 24 (1978), appeal pending; Jn re Livestock Mar- 
keters, 35 Agr Dec 1552, 1557 (1976), affirmed sub nom. Livestock Mar- 
keters, Inc. v. United States, 558 F.2d 748 (C.A. 5), certiorari denied, 46 
U.S.L.W. 3649), but this does not justify padding the actual weights. In 
re C. D. Burrus, 36 Agr Dec 1668, 1680-1687 (1977), affirmed sub nom. 
Burrus and Troutman v. U.S. Dept. of Agr., No. 77-1883, decided May 
31, 1978 (C.A. 8). 


In the Burrus case, just cited, which also involved padding actual 
weights, it was stated (36 Agr Dec 1684, 1687): 


We find, also, that respondents’ method of operation was such that they arbi- 
trarily inflated the true purchase weights of hogs by amounts which were with- 
in the shrink range tolerated by their customers. This method of operation gen- 
erally misled their customers who, in the absence of actual and true scale tick- 
ets, believed the purchase weights reflected on the invoices to be true when, in 
fact, they were not. 


© = 's 


False weighing, “whether it is by pencil or whether it is by scale or however is 
considered one of the most serious violations” under the Act* * * 


Padding actual weights, by adding an arbitrary amount of weight to 
the actual weight, was also held to be a serious violation of the Act in In 
re Arnold Fairbank, 27 Agr Dec 1371, 1381 (1968); In re Boone Live- 
stock Company, Inc., 27 Agr Dec 475, 497-499 (1968); and In re Harry 
Lee Sparks, 19 Agr Dec 709, 728 (1960), affirmed D.C. Cir May 2, 1961.° 
In these cases, respondents’ registrations were suspended for 6 months. 
The violations were, however, more extensive than in the present case. 


It is the policy of this Department to impose severe sanctions for seri- 
ous violations of any of the regulatory programs administered by the De- 
partment to serve as an effective deterrent not only to respondents but 
to other potential violators. This policy has been followed in all of the 


® The fact that most of respondent’s customers weighed the hogs upon receipt limited the 
amount of weight that respondent could add to the actual weight, but does not in any man- 
ner alter the fact that it was an unfair and deceptive practice for respondent to pad the 
weights. See Jn re Boone Livestock Company, Inc., 27 Agr Dec 475, 495 (1968). 
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Department’s disciplinary proceedings in recent years. The basis for that 
policy is set forth at great length in numerous decisions. See, e.g., In re 
Braxton M. Worsley, 33 Agr Dec 1547, 1556-1571 (1974), set forth in 
the Appendix to this Decision. ° 


The complainant recommends that respondent’s registration be sus- 
pended for 60 days (and thereafter until solvent). That recommendation 
is consistent with the Department’s sanction policy and prior case prece- 
dent, and will be followed. See Worsley, supra, 33 Agr Dec at 1582. 


Since there was no appeal from Judge Baker’s findings of fact or con- 
clusions as to the other violations involved in this proceeding, and since 
the weighing violations alone warrant a 60-day suspension order, there 
is no need to discuss the other violations. 


Respondent, her agents, employees or assigns, individually or as a 
partner or through any corporate or other device shall cease and desist 
from: 


1. Operating as a dealer while her current liabilities exceed her cur- 
rent assets; 


2. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they were drawn to pay such checks; 


® Severe sanctions issued pursuant to this policy were sustained in In re Livestock Market- 
ers, 35 Agr Dec 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. United 
States, 558, F.2d 748 (C.A. 5), certiorari denied; In re Sam Leo Catanzaro, 35 Agr Dec 26, 
31-32 (1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 76-1613 (C.A. 
9), decided March 9, 1977 (86 Agr Dec 467); In re M. & H. Produce Co., 34 Agr Dec 700, 
750 (1975), affirmed sub nom. M. & H. Produce Co. v. Knebel and United States, No. 75- 
1621 (C.A. D.C.), decided February 16, 1977 (86 Agr Dec 470), certiorari denied, 98 Sup. 
Ct. 394; In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. 
Maine Potato Growers Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Produce, 34 
Agr Dec 160, 178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524, F.2d 
977 (C.A. 5); In re J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub nom. J. 
Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agr 
Dec 1884, 1914 (1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. of 
Agr., 524 F.2d 1255 (C.A. 5); In re Trenton Livestock, 33 Agr Dec 499, 539 (1974), af- 
firmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. Mil- 
ler, 33 Agr Dec 53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 
5). 
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3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 


4. Issuing invoices to buyers of livestock showing false and incorrect 
weights; 


5. Charging or collecting from purchasers of livestock sold on a 
weight basis on the basis of false and incorrect weights; and 


6. Issuing scale tickets which do not have (a) the name and address of 
the agency performing the weighing service; (b) the name or initials or 
number of the person who weighed the livestock; (c) the date of the 
weighing of the livestock; and (d) the name of the buyer of the livestock. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in her business as a deal- 
er subject to the Act, including true and correct copies of invoices and 
correct and complete copies of scale tickets. 


Respondent is suspended as a registrant under the Act for a period of 
60 days and thereafter until she demonstrates that she is no longer in- 
solvent. When respondent demonstrates that she is no longer insolvent, 
a supplemental order will be issued in this proceeding terminating this 
suspension, after the expiration of the 60-day period. 


The cease and desist portions of this Order shall become effective upon 
the day after service on the respondent. The suspension provisions of 
this Order shall become effective on the fifteenth day after service of 
this Order on the respondent: Provided, however, that if by any means 
or device whatever, all or part of the suspension period is not effectively 
served during the period indicated above, the effective date of the begin- 
ning of the suspension period (or the part thereof not effectively served) 
shall be (i) the date fixed by a court of competent jurisdiction which is- 
sues an appropriate order with respect thereto, or (ii) upon a showing 
made by complainant that it is not likely that such an order will be en- 
tered by any court, the date subsequently fixed by the Judicial Officer 
(jurisdiction is hereby retained by the Judicial Officer indefinitely for 
this limited purpose). 


APPENDIX 


Excerpt from Jn re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974):* 


*Excerpt Omitted. 
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(No. 18,800) 


ELDON ABBOTT v. UNITED STOCK YARDS CORPORATION, d/b/a ST. JOSEPH 
STOCKYARDS. P&S Docket No. 5410. Decided November 15, 1978. 


Counting error in loading — failure to prove — Damages — computation of 
based upon proceeds of sale — Reparation awarded 


Where respondent failed to sustain its burden of proof that 159 hogs were shipped instead 
of 169 as found herein, respondent is liable to complainant for the 10 hogs it claims 
missing. Complainant’s damages with respect to the 10 hogs in issue is computed as 
$872.04. Reparation therefore in the amount of $872.04 is awarded complainant 
against respondent with interest. 


Michael A. Sanders, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). In a complaint filed on 
November 30, 1976, complainant seeks reparation in the sum of 
$872.04, alleging in substance that he shipped 169 hogs to respondent’s 
stockyard on October 18, 1976, and the next morning there were only 
159, and 10 were missing. 


Copies of the complaint, and of the investigation report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the Rules of Practice, were served on 
respondent on February 5, 1977. A copy of the investigation report was 
served on complainant on the same date. 


Respondent timely filed an answer alleging in substance that only 159 
hogs were delivered but they were miscounted as 169, denying that any 
were missing, and requesting an oral hearing. 


An oral hearing was held in St. Joseph, Missouri on June 17, 1977, 
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before Michael A. Sanders of the Office of the General Counsel of this 
Department. Complainant appeared pro se. Respondent appeared pro se 
by its General Manager, Glenn Long. Complainant testified and offered 
one exhibit into evidence. Five witnesses testified. 


FINDINGS OF FACT 


(1) Complainant Eldon Abbott was at all times material herein 
farming at Creston, Iowa. 


(2) Respondent United Stockyards Corporation was at all times 
material herein operating a stockyard posted under the Act, St. Joseph 
Stock Yards, St. Joseph, Missouri. 


(3) On October 18, 1976, complainant shipped two tractor-trailer 
loads of his hogs to the St. Joseph Stock Yards. That day, the hogs were 
loaded at complainant’s farm between 5:00 and 6:00 p.m. and were 
delivered to the St. Joseph Stock Yards at 9:45 p.m. They were unloaded 
by an employee of respondent, put into a holding pen, and consigned to a 
market agency, not a party herein, to be sold for complainant’s account. 


(4) At the time of the unloading, respondent’s employee counted the 


hogs and issued a receipt showing 169. The next morning, an employee 
of the consignee market agency went to the holding pen to get the con- 
signed hogs, and found only 159. 


(5) The proceeds of sale of the “average hogs” found in the pen that 
morning would be an average of $87.2035 each or, for 10, $872.04. 


(6) The complaint was filed within 90 days of accrual of the cause of 
action alleged therein. 
CONCLUSIONS 


It is undisputed that respondent’s employee issued a receipt for 169 
hogs, and that only 159 were found the next morning. The issue is 
whether 169 hogs were unloaded at the stockyard and 10 were missing 
the next morning, or 159 were unloaded but there was a 10-head error in 
the count at the time of unloading. 


Complainant testified that he did not count the hogs as they were 
loaded onto the trucks at his farm. However, he testified convincingly 
that he had had 218 hogs before the shipment and that, when he learned 
of the difference, between the number of hogs shown on the receipt and 
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the number of hogs found in the pen the next morning, he counted 49 
hogs remaining on his farm. The difference between these figures would 
be 169, the number shown on the receipt. We must conclude that it was 
established at least prima facie that 169 hogs were delivered. 


Respondent’s witnesses testified convincingly that there were not 10 
extra hogs anywhere else in the stockyard on the morning of October 19. 
However, they also conceded that it was possible that 10 hogs could be 
stolen from the stockyard during the night, though unlikely. 


Respondent’s employee who unloaded the hogs and counted them on 
the evening of October 18, and issued the receipt, Leroy Schubert, testi- 
fied in part as follows (Tr. 14 et seq.): 


Q. It is my understanding you encountered some difficulty unloading these. 
Would you tell us what the problem seemed to be? 


A. Well, the first bunch, the 72, they came off the truck pretty good but after 
they got down in the chute they would slip and slide all over, and I counted 
them out and I went over and got the 77 and they was slick, too, and they got 
down the alley and we had to tail them, me and the trucker both picked them up 
by the tail and tailed them down the alley. We got past where the first truck 
was and got the 20 head that was left on the top deck. 


Q. What did you do with them? 


A. Well, we had to tail them around to where it was dry, and I didn’t have no 
pen set yet so I started to count them but the big ones got down there where I 
couldn’t count them so I had to forget the count and I penned them up. 


*~ * & 


PRESIDING OFFICER SANDERS: You said you put them in a pen. Did you 
coult them after they were in the pen or, you counted them in the chute, and did 
you count them after they were put in the pen? 


THE WITNESS: No. I didn’t have no big pen. I didn’t know both trucks went 
together at first so I just let them run down the alley into the one big pen we 
had and I started to count them again, which I always do, but they got down on 
me so I had to give it up. 


This testimony of Schubert’s would indicate that, if he made any error in 
counting, it would result in a figure that was lower than the correct one, 
rather than one that was higher. 


Also, notwithstanding that Schubert encountered problems in unload- 
ing and counting the hogs in the evening of October 18, his employer, 
respondent, must bear the burden of his decision to “forget the count” 
and “give it up” rather than devote the time and effort needed to make a 
count that his employer, respondent, would not question. 


Also, it seems to be a reasonable rule that a stockyard contending that 
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its own employee’s count was wrong must carry a burden of proof of this. 
See IX Wigmore On Evidence, 3d Ed., § 2486 and other authorities 
cited in Graff v. United Stockyds. Corp., 37 A.D. 529 at 537-8 (1978). 


We cannot find that respondent’s evidence was sufficient to carry the 
burden which it is appropriate for respondent to carry in view of what 
complainant established prima facie. 


See Reed v. Bourbon, 32 A.D. 614 (1973) and R. J. Alvey v. Bourbon, 
32 A.D. 618 (1973), and cases cited therein. 


The account of sale showed 159 pigs as follows: 
three boars of an average weight of 607 pounds; 
six sows of an average weight of 551 pounds; 

sixty hogs of an average weight of 334 pounds; and 


ninety hogs of an average weight of 272 pounds. 


Complainant based the amount of his claim on the proceeds of sale of the 
150 hogs which he called “average hogs.” The 90 hogs averaging 272 
pounds were sold at $30.50 per cwt. for a total of $7,467.93. The 60 hogs 
averaging 334 pounds were sold at $28.00 per cwt. for a total of 
$5,612.60. Thus the 150 “average” hogs sold for a total of $13,080.53. 
Dividing this by 15C and then multiplying by 10 produces a figure of- 


$872.04. Respondent did not dispute the reasonableness of this method 
of computing the damages involved. See Natural Bridge Pkg. Co. v. 
Ganey, 15 A.D. 813 (1956). 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 Ed., Appendix p. 764). It constitutes “an order for 
the payment of money” within the meaning of section 309 (f) of the Act 
(7 J.S.C. 210). 


Under that section if respondent United Stockyards Corporation does 
not comply with this order within the time limit in this order, com- 
plainant Eldon Abbott may within one year of the date of this order file 
in the Distirict Court of the United States for the District in which he 
resides or in which is located the principal place of business of the 
respondent, or in any State Court having general jurisdiction of the 
parties, a petition setting forth briefly the causes for which he claims 
damages and this order in the premises. * That section further provides 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
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that such suit in the District Court shall proceed in all respects like other 
civil suits for damages except that the findings and orders herein shall 
be prima facie evidence of the facts herein stated, and the petitioner 
shall not be liable for costs in the District Court nor for costs at any sub- 
sequent stage of the proceedings unless they accrue upon his appeal. 
That section further provides that if the petitioner finally prevails, he 
shall be allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 


On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§ 202.117, 43 FR 30517, July 14, 1978. 


On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). On 
complainant’s right to judicial review hereof, see United States v. I.C.C., 
337 U.S. 426. 


Within 30 days from the date of this order, respondent United Stock- 
yards Corporation shall pay complainant Eldon Abbott the sum of 
$872.04 with interest thereon at the rate of 8% per annum from 
December 1, 1976, until paid. 


Copies hereof shall be served on the parties. 


(No. 18,801) 


JOHN MILES, JR. v. ROBERT K. STARKS. P&S Docket No. 5396. Decided 
November 15, 1978. 


Order of dismissal 


20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Aet or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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Roger L. Sherman, Presiding Officer. 
Winfred Hooper, Jr., Fort Worth, TX, for complainant. 
John C. Augustine, Kansas City, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). It was begun by a complaint 
filed on or about September 22, 1976, alleging in substance wrongful 
failure to take delivery of, and pay for, certain steers as agreed. 


Copies of the complaint, and an investigation report prepared by the 
Packers and Stockyards Administration of this Department and filed in 
this proceeding pursuant to the Rules of Practice, were served on 
respondent on December 7, 1976. A copy of the investigation report was 
served on complainant on January 24, 1977. 


Respondent timely filed an answer and requested an oral hearing. The 
answer was served on complainant on December 29, 1976. 


An oral hearing was held in Prairie Village, Kansas on October 20, 
1977, before Roger L. Sherman of the Office of the General Counsel of 
this Department. Complainant was represented by Winfred Hooper, Jr., 


Esq., Fort Worth, Texas. Respondent was represented by John C. 
Augustine, Esq., Kansas City, Missouri. Complainant and respondent 
testified. 


It is undisputed that the parties entered into a written agreement for 
the sale from complainant to respondent of certain cattle, and that, 
when the time came for delivery, respondent did not take delivery and 
pay for them as agreed. It is also undisputed that, at the time the parties 
entered into the agreement, the animals were on the property of 
complainant in the State of Texas, and that the animals remained on the 
same property until after respondent had refused to take delivery. 
Respondent testified (TR. 92 et seq.): 


PRESIDING OFFICER SHERMAN: [havea question of this witness. 


When you purchased these cattle, pursuant to the contract shown as Exhibit 
III-1 of the investigative report, the contract being dated April 20, 1976, did 
you have a destination for these cattle, did you know where they were going to 
be shipped? 


THE WITNESS: I had an assumption; in other words, I had people who had 
been buying some yearlings often and it was my feeling that as soon as I bought 
these cattle, to call these people and they would get on the phone and place the 
cattle. 


~*~ * * 
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PRESIDING OFFICER SHERMAN: Then you did not have a definite destina- 
tion for these cattle on April 20, 1976? 


THE WITNESS: No. 


*~ * * 


[Tr. 96] PRESIDING OFFICER SHERMAN: [have another question. 
Do you usually ship your cattle that you purchase out of state? 


THE WITNESS: You mean, referring to those cattle in Texas, would they 
have been shipped out of state? 


PRESIDING OFFICERSHERMAN: Yes. 


THE WITNESS: They werea type of cattle that could have readily went to the 
Panhandle of Texas but they could also have gone to Colorado; they could have 
gone either way. 


On the issue whether the agreement of April 20, 1976, in dispute 
herein, involved “commerce” as defined in the Act, that is all the evi- 
dence in the record, and that evidence is insufficient for us to find that 
we have jurisdiction in the matter. There is nothing to show that the 
parties, or the respondent, intended an interstate shipment when they 
entered into their agreement of April 20, 1976. Compare Kosydar v. 
National Cash Register Co., 417 U.S. 62, with Lemke v. Farmers’ Grain 
Co., 258 U.S. 50 and Dahnke- Walker Co. v. Bondurant, 257 U.S. 282. 
Also compare Romrell v. Dredge, 35 A.D. 387 (1976). An agreement by 
the respondent to purchase animals, for the purpose of filling an order 
he had to send animals to a State other than the State where 
complainant sellers resided, was involved in Romrell. 


In this case, respondent’s refusal occurred before the 1976 amendment 
of the Act, P.L. 94-410. 


This order is the same as an order by the Secretary of Agriculture, 
being issued pursuant to delegated authority, 7 CFR § 2.35, 42 F.R. 
4395, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan Number 2 of 1953 (5 U.S.C., 
1976 ed., appendix page 764). 


On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§ 202.117, 43 F.R. 30517, July 14, 1978. 


On complainant’s right to judicial review hereof, see United States v. 
ICC, 337 U.S. 426. 


The complaint herein is hereby dismissed. 


Copies hereof shall be served on the parties. 
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(No. 18,802) 


In re SAM IMBROGNO. P&S Docket No. 5593. Decided November 16, 
1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a market agency 
thereunder in failing to comply with the bonding requirements of the Act. 
Respondent is ordered to cease and desist from said violation. 


William R. Young, Jr., for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agri- 
culture, alleging that the respondent violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice 


applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Sam Imbrogno, hereinafter referred to as the respondent, is an 
individual with his principal place of business located at Fresno, Califor- 
nia, and whose mailing address is 5651 East Jensen, Fresno, California 
93725. 


(2) Respondent is, and at all times material herein was: 
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(a) Engaged in the business of buying livestock on a commission 
basis; and 


(b) Registered with the Secretary of Agriculture as a market 
agency to buy livestock on a commission basis in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,803) 


In re LUER PACKING COMPANY, LOUIS ROMOFF, and SAM PERRICONE. 
P&S Docket No. 5493. Decided November 16, 1978. 


Consent order 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations in connection with their operations as a packer thereun- 
der as found herein. Respondents are ordered to cease and desist from said viola- 
tions. 


Thomas M. Walsh and Kenneth H. Vail, for complainant. 
Webster, Creamer & Jones, Beverly Hills, CA, for respondents. 
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Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Luer Packing Company, hereinafter referred to as respondent 
Luer, is a California corporation with its principal place of business lo- 
cated at 3026 East Vernon Avenue, Los Angeles, California 90058. 


(b) Respondent Luer is, and at all times material herein was, en- 
gaged in the business of manufacturing and preparing meat and meat 
food products for sale and shipment in commerce. 


(c) Respondent Luer is, and at all times material herein was, a 
packer within the meaning of that term as defined in the Act, and sub- 
ject to the provisions of the Act. 


2. (a) Sam Perricone, hereinafter referred to as respondent Perricone, 
is an individual whose address is 2133 Verde Vista, Monterey Park, Cali- 
fornia 91754. 


(b) Respondent Perricone is, and at all times material herein was, 
the President of respondent Luer, and in concert with Louis Romoff, 
owned, managed, directed, and controlled the purchase, manufacture, 
and sale of meat, and meat food products by respondent Luer. 


(c) Respondent Perricone is, and at all times material herein was, a 
packer within the meaning of that term as defined in the Act, and sub- 
ject to the provisions of the Act. 
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3. (a) Louis Romoff, hereinafter referred to as respondent Romoff, is 
an individual whose address is 1230 Laurel Way, Beverly Hills, Califor- 
nia 90210. 


(b) Respondent Romoff is, and at all times material herein was, 
Secretary of respondent Luer, and in concert with respondent Perricone, 
owned, managed, directed, and controlled the purchase, manufacture, 
and sale of meat and meat food products by respondent Luer. 


(c) Respondent Romoff is, and at all times material herein was, a 
packer within the meaning of that term as defined in the Act, and sub- 
ject to the provisions of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Luer Packing Company, its officers, directors, agents and employees, 
or successors and assignees in which respondents Perricone and Romoff 
own, directly or indirectly, a controlling interest, and respondents Perri- 
cone and Romoff, individually or as officers of respondent Luer Packing 
Company, and their agents and employees, shall cease and desist from 
directly or indirectly giving, or offering to give, or permitting or causing 
to be given, money or anything of more than nominal value to, or for the 
benefit of, the officers, directors, agents, employees or representatives 
of any customer or prospective customer as an inducement to influence 
any such persons to purchase or promote purchases or respondents’ meat 
or meat food products by such persons, or by their principal or employer. 


Respondents Luer, Perricone, and Romoff shall keep and maintain ac- 
counts, records, and memoranda which completely and accurately dis- 
close the nature of all transactions involved in their business operations 
as a packer. Specifically, respondents shall keep and maintain business 
records and accounts sufficient to fully disclose the details of all gifts 
given or offered by respondents in connection with the sale and distribu- 
tion of meat or meat food products. 


The provisions of this order shall become effective on the first day 
after service of this order on the respondents. 


Copies of this decision shall be served upon the parties. 
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(No. 18,804) 
In re CARL REGISTER. P&S Docket No. 5598. Decided October 16, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is suspended as a registrant under the Act for 45 days. 


Joanne I. Schwartz, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq. (1976) ) by 
a complaint filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture, alleging that the re- 
spondent, Carl Register, willfully violated the Act and regulations is- 
sued thereunder (9 CFR § 201.1 et seq. (1977) ). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (42 FR 745 (1977) ) (to be codified in 7 CFR 
§ 1.138). 


Respondent admits the jurisdictional allegations of paragraph I of the 
complaint and specifically admits that the Secretary has jurisdiction, 
neither admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of set- 
tling this proceeding and such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Carl Register, hereinafter referred to as the respondent, is an indi- 
vidual whose address is P.O. Box 325, Slocomb, Alabama 36375. 


2. Respondent is, and at all times material herein, was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
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and sell livestock in commerce. 


CONCLUSION 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, Carl Register, shall cease and desist from: 
1. Weighing livestock at other than true and correct weights; 


2. Issuing accountings to sellers of livestock on the basis of false and 
incorrect weights; 


3. Paying the sellers of livestock on the basis of false and incorrect 
weights; 


4. Failing to operate livestock scales owned and controlled by the 
respondent in accordance with the regulations under the Act constitut- 
ing INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall keep accounts, records and memoranda that fully 
and correctly disclose all transactions involved in his business under the 
Act, including, among others, scale tickets and accounts of purchase 
which show the true and correct weight of the livestock purchased by 
respondent on a weight basis as well as scale tickets which are serially 
numbered and show the name and location of the agency performing the 
weighing service. 


Respondent is suspended as a registrant under the Act for a period of 
45 days. 


Respondent shall pay a civil penalty in the amount of $2,000 (Two 
Thousand Dollars) to the “Treasurer of the United States.” Such amount 
is to be paid by certified check or money order and forwarded to the Di- 
rector, Packers and Stockyards Division, Office of General Counsel, 
United States Department of Agriculture, Washington, D.C. 20250. 


The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
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not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,805) 


B. MUCE PATTERSON, SR., E. W. PATTERSON, and W. N. PATTERSON, 
d/b/a PATTERSON & MCCALEB v. JAMES F. PERRY, d/b/a PERRY 
CATTLE COMPANY. P&S Docket No. 5339. Decided October 20, 
1978. 


Livestock purchase agreement — terms of — failure to comply with — Re- 
jection — notification of — Contradictory evidence — absence of 


Where the animals shipped by complainant to respondent failed to conform to the terms of 
the purchase agreement, and respondent made timely notification of its rejection 
thereof, respondent has no liability to complainant for the animals in issue. 


Care of reshipment expenses — retention of two animals as compensation 
for — Value of animals retained — measure of — Retention justified 


Where the total value of the two animals retained by respondent equals the amount of ex- 
penses incurred by respondent in the care and feeding and reshipment of the other 
animals to complainant, $429.70, respondent’s retention of two animals is justified. 


Burden of proof — failure to sustain — Dismissal 


Where complainant failed to sustain their burden of proof, either as to conformity with the 
contractual agreement or that respondent’s retention of two of the animals shipped 
was an unjust practice, the complaint against respondent is dismissed. 


Edward A. Hoffman, Presiding Officer. 
Complainants pro se. 
Ross M. Canty, Wenona, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). Complainants filed a complaint 
on May 26, 1976, amended on June 15, 1976, alleging in substance 
wrongful rejection and refusal to pay for a load of cattle, and claiming 
$3,817.85 as reparation. 


Copies of the complaint, and of the report of investigation prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the Rules of Practice, were served on 
respondent on July 19, 1976. A copy of the report of investigation was 
served on complainants on the same day. 


Respondent timely filed an answer alleging in substance that he right- 
fully rejected the cattle in question, and requesting an oral hearing. 


Oral hearing was held on May 17, 1977, at Evansville, Indiana, before 
Edward A. Hoffman of the Office of the General Counsel of this Depart- 
ment. Complainant W. N. Patterson appeared for himself and the other 
complainants. Respondent was represented by Ross M. Canty, Esq., of 
Wenona, Illinois. Respondent alone testified. 


It is undisputed that on April 18, 1976, during a telephone call with 
complainants’ employee Roy Townsend, respondent ordered a mixed 
load of steers and heifers from complainants; that on April 22, 1976, 
complainants shipped 60 steers and 32 heifers from Bradford, 


Tennessee, to the respondent in Lostant, Illinois; that the cattle arrived 
in Lostant the next day; and that one steer was sick at the time of arrival 
and died within 24 hours thereafter. 


It is also undisputed that on May 1, 1976, respondent shipped 57 of 
the steers and all 32 of the heifers back to complainants, and simultane- 
ously wrote to them stating that the cattle were unacceptable because 
they did not comply with the quality and weight factors specified in his 
order. He also explained that he was retaining two steers as partial com- 
pensation for the costs he had incurred in caring for and returning the 
cattle. 


The evidence is conflicting regarding what was said in the telephone 
call of April 18, 1976, between respondent and Townsend. Respondent 
testified that he specified first-cross Charolais steers and heifers having 
a strong beef strain and weighing an average of 550 to 600 pounds. 
Townsend was present at the hearing but did not testify. However, the 
report of investigation contains Townsend’s affidavit wherein he states 
that the order called for cross-bred Charolais steers and heifers to weigh 
an average of 500 pounds. Townsend’s affidavit does not show whether 
or not the order called for strong beef strain and first-cross cattle as re- 
spondent testified. 
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It is undisputed that the average weight of the cattle that were 
shipped to respondent was 478 pounds. This is 72 to 122 pounds and 
13% to 20% lighter than what respondent testified he ordered. Respond- 
ent testified that in a transaction of this nature 50 pounds is approxi- 
mately the greatest variation that a typical cattle buyer would be willing 
to overlook or tolerate. Respondent’s affidavit and testimony also con- 
tain his uncontradicted portrayal of the shipment as consisting of a high 
percentage—as much as 68%—of second and third-cross Charolais of 
which a number showed dairy strain. 


Respondent testified on direct examination that within 30 minutes af- 
ter the arrival of the cattle in Lostant he telephoned Townsend and told 
him that the cattle were unacceptable. However, on cross-examination, 
respondent admitted that it may not have been Townsend to whom he 
talked but rather someone else at complainants’ place of business, possi- 
bly even complainant W. N. Patterson who was at the hearing. Never- 
theless, respondent insisted that he informed the person to whom he 
talked that the cattle were unacceptable. 


Respondent testified that, whoever answered the telephone when he 
called within 30 minutes after the arrival of the cattle in Lostant, he cer- 
tainly talked to Townsend later the same day and told him that they 
were unacceptable. 


The only evidence in the record contradicting this testimony is a mem- 
orandum prepared by W. L. Holstun of the Packers and Stockyards Ad- 
ministration, of a conversation with Townsend and W. N. Patterson, 
which shows that, on the date the cattle were delivered, respondent com- 
plained only about one crippled steer, and that respondent made no 
other complaint about the cattle until four days after they arrived in 
Lostant. 


Respondent was questioned as to why he had not reloaded the cattle 
on the truck that delivered them to him and shipped them back to com- 
plainants the same day that they arrived. He stated that in retrospect 
this would have been the wiser course of action. He explained, however, 
that having had prior dealings with complainants through Townsend he 
had felt some compunction to cooperate with them in disposing of the 
cattle. In that connection, respondent testified that he spoke with Town- 
send on more than one occasion in an attempt to discover complainants’ 
wishes, but that Townsend would simply dismiss the matter with, “Oh, 
you can find a buyer. Someone will buy them,” or words to that effect. 
Respondent further testified that as suggested by Townsend he even 
made a few phone calls to possible buyers as an accommodation to com- 
plainants, but that his efforts were “half hearted” because the animals 
were over priced in view of their quality. 
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Respondent testified also that he returned the cattle on May 1 because 
he felt that he had done what he could to make a salvage sale, and com- 
plainants had demanded payment on April 30. 


It is remarkable that, although Townsend and W. N. Patterson were at 
the hearing, neither testified. 


As a rule, a complainant has the burden of proof in such a proceeding. 
Agri-Link v.J. D. Shultz, 35 A.D. 557, 1401 (1976). 


The Uniform Commercial Code does not provide who shall have the 
burden of proof with respect to the quality of goods, when this is in 
dispute, except where the buyer has accepted them. U.C.C. § 2-607(4). 
At common law, however, the burden is on the seller to establish con- 
formity of the goods to the basic agreement of sale, and the burden is on 
the buyer to show breach of any collateral agreement, such as a warran- 


ty. 


Universal Fixture Corporation v. Mark, 141 N.E. 578 (Mass., 1923), 
involved a metal display fixture, sold by the plaintiff to the defendant. A 
city inspector in the defendant buyer’s city forbade the use of the fixture 
as a fire hazard. The defendant buyer then returned the fixture to the 
plaintiff seller. It was held that the burden was on the plaintiff seller to 
satisfy the jury that it had delivered “one of our display fixtures,” as 


described in the contract. It was also held that the defendant could show 
that the implied warranty of merchantability had been broken, and that 
if he carried the burden of proving this, he could rescind the sale. 


Hoffman v. Independent School Dist., 65 N.W. 322 (lowa, 1895), in- 
volved a heater installed in the defendant buyer’s building. The heater 
and the building were destroyed by fire. The plaintiff seller sued for pay- 
ment. The defendant buyer alleged that the heater did not heat as guar- 
anteed, that is, that it did not heat to a certain temperature in the cold- 
est weather. The Court placed on the plaintiff seller the burden of prov- 
ing that it had furnished the heater, etc., and performed the labor re- 
quired by the contract, but held that the guarantee that the heater 
would heat to a certain temperature in the coldest weather was collateral 
to the plaintiff seller’s undertaking, and that the defendant buyer had 
the burden to plead and prove failure to meet the requirements of the 
guarantee. 


Moran v. Thurman-Davis Grain Co., 226 S.W. 84 (Mo. App., 1920), in- 
volved an agreement to ship corn to the defendant buyer on the Kansas 
City Southern Railway from Kansas City, Missouri. The defendant re- 
jected the corn because it came too late. It was held that the plaintiff 
seller had the burden of showing that it had shipped the corn from Kan- 
sas City, Missouri, and not from some place farther away than that from 
defendant’s place of business. 
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Bell Oil & Gas Co. v. A. B. A. Independent Oil & Gasoline Co., 195 
N.W. 461 (Neb., 1923), involved an agreement to sell to the defendant 
ten cars of gasoline at a certain price per gallon, to have a specific grav- 
ity of 58 to 60 and to test not higher than 428 end point distillation. The 
plaintiff shipped four cars to the defendant, which refused to receive 
them. The plaintiff then resold ten cars to others at a lower price than 
the price agreed between these parties. It was held that the plaintiff 
seller was required to prove that the property tendered complied with all 
the material requirements of the contract, that is, that the gasoline had 
a specific gravity of 58 to 60 and would test not higher than 428 end 
point distillation. 


W. H. Hodges & Co. v. Bowman, 30 A.D. 335 (1971), involved certain 
livestock which the buyer rejected for failure to supply “test papers” at 
the time of delivery. It was held on the evidence that at the time the 
agreement was made for the sale of the livestock the parties had agreed 
that the cattle would be accompanied by “test papers” when delivered. 
The seller was the complainant. The complaint was dismissed on the 
basis that we were without any basis for ordering the respondent buyer, 
who had rejected the livestock, to pay reparation. 


See also discussion in Sunray DX Oil Co. v. Great Lakes Carbon Corp., 
476 P.2d 329 at 336-7 (Okla., 1970). 


Accordingly, we must impose on the complainants the burden of estab- 
lishing, by a preponderance of the evidence, what sort of cattle were 
agreed upon in the original telephone call between Townsend and re- 
spondent, and that the animals which complainants shipped conformed 
to that agreement. Complainants have not carried their burden of proof. 


The burden of proof is otherwise where a buyer has accepted goods, 
either directly, or by conduct such as reselling them before communicat- 
ing a notice of rejection, or where a buyer alleges misrepresentation or 
breach of warranty. 


Respondent retained two steers as compensation for his expenses. The 
average of the price for which complainants billed respondent for the 
steers would be $214.85 or, for two, $429.70. It is undisputed that re- 
spondent spent at least that amount to reship the animals to complain- 
ants. The Uniform Commercial Code at § 2-604 provides in pertinent 
part as follows: 


[If the seller gives no instructions within a reasonable time after notification of 
rejection the buyer may store the rejected goods for the seller’s account or reship 
them to him * * * with reimbursement as provided in the preceding section. 
Such action is not acceptance or conversion. 
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In view of that, and complainants’ failure to carry their burden of proof 
with respect to what was agreed and what was shipped, we cannot find 
respondent’s retention of two animals to constitute an unjust practice or 
other violation of the Act. 


This order is the same as an order issued by the Secretary of Agricul- 
ture, being issued pursuant to delegated authority, 7 CFR§ 2.35,42 FR 
4395, as authorized by the Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1976 
Ed., Appendix p. 764). 


On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
202.117, 43 FR 30517, July 14, 1978. 


On complainants’ right to judicial review hereof, see United States v. 
ICC, 337 U.S. 426. 


The complaint herein is hereby dismissed. 


Copies hereof shall be served on the parties. 


TERMINATION OF SUSPENSION — Supplemental Order 


(No. 18,806) 
In re DAVID LUTHER SIMPSON. P&S Docket No. 5509. In order issued 


November 17, 1978, by Dorothea A. Baker, Administrative Law 
Judge. 


(No. 18,807) 


In re DAN BUCHANAN. P&S Docket No. 4768. In order issued October 16, 
1978, by Donald A. Campbell, Judicial Officer. 


DISMISSAL — ON MOTION OF COMPLAINANT 


(No. 18,808) 


In re CORONA LIVESTOCK AUCTION, INC. P&S Docket No. 4933. In order 
issued November 3, 1978, by John A. Campbell, Administrative 
Law Judge. 
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(No. 18,809) 


In re EUGENE T. KAMPA and RICHARD M. THORSON, d/b/a GRANITE CITY 
LIVESTOCK SALES, SAINT CLOUD, MN, P&S Docket No. 5164. In 
order issued November 3, 1978, by Dorothea A. Baker, Administra- 
tive Law Judge. 


(No. 18,810) 


In re EMMETT LIVESTOCK COMMISSION Co., INC. P&S Docket No. 5485. In 
order issued November 9, 1978, by William J. Weber, Administra- 
tive Law Judge. 
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AGRICULTURE DECISIONS 
Perishable Agricultural Commodities Act, 1930 


A. Ferurro Farms v. HENRY P. Garin, d/b/a GARIN 
DISTRIBUTING Co. PACA Docket No. 2-4857. 
Contract terms — good delivery standards, with ex- 
ception — Acceptance — by failure to timely reject — 
Purchase after inspection — negating implied war- 
ranty — inapplicability of suitable shipping warranty 
— Reparation awarded 


ARKANSAS VALLEY PRopUCE OF TExAs, INC. v. CASEY 
Woopwyk, Inc. PACA Docket No. 2-4916. Contract 
— breach of — Contract terms — price protection for 
10 days — Contingency agreement — failure to prove 
— Damages — measure of — Reparation awarded 


BROKERAGE ComMPANY, INc. v. ALLSTATE Foop & 
Propuck, INc., and/or TRISTATE APPLE EXCHANGE, 
Inc. PACA Docket No. 2-4856. Order of dismissal 


Bronco Propuce, INc. v. TAVILLA SALES Company. PACA 
Docket No. 2-5129. Order dismissing cross-claim 


CALIFORNIA LETTUCE FARMS, INC. v. THE COMMISSION House, 
Inc. PACA Docket No. 2-5224. Order for payment of 
undisputed amount 


CarL Maacio, Inc. v. HARRY BECKER PropucE Co. PACA 
Docket No. 2-4538. Good delivery — failure to make 
— Suitable shipping condition warranty — breach of 
— Rejection — untimely — Damages — failure to 
prove — Invoice price — failure to pay — Reparation 


Dixon Tom-A-ToE Propuce, Inc. v. Louis KALEcK, d/b/a 
KALECK DISTRIBUTING Company. PACA Docket No. 
2-4806. Interim order and Order for fees and ex- 
penses 


EADY, JOANNE M. v. Eapy & Associates. PACA Docket No. 
2-3925. Order denying request to set aside Decision 
and Order 


GREEN VALLEY FARMS v. LARRY MISKELL Co., et al. PACA 
Docket Nos. 2-4063, 2-4064, 2-4065. Order denying 
motion to reopen 


GRANADA MARKETING Co. v. MERCURIO Bros. PACA Docket 
No. 2-4998. Admission of liability 





Perishable Agri. Commodities Act, 1930-Cont. 


GRONOSTALSKI PRODUCE Corp. v. ERNIE JOHNSON AND SON. 
PACA Docket No. 2-4781. Order on reconsideration 


HARDEN FARMS OF CALIFORNIA v. MICHAEL J. NAVILLO, INC. 
PACA Docket No. 2-4522. Acceptance — by unload- 
ing — Late arrival — misrouting by seller — Condi- 
tion on inspection — excessive deterioration — 
Damages — measure of — Invoice price — offset en- 


Counterclaim — valid — Reparation awarded for over- 
balance damages above invoice price 


JACOBSON PropucE, INc. v. R. L. Burnett BROKERAGE 
ComPANY, a/t/a Best Potato Propucts COMPANY. 
PACA Docket No. 2-4794. Agency — established — 
Authority — evidence of — Purchaser — actual — 
Contract price — failure to pay — Reparation 


JOHN LIvAcicH Propucg, INc. v. M-K & Sons Propuce 
Company. PACA Docket No. 2-4905. Broker — no- 
tice to — authority of — Condition on arrival — de- 
fective — Damages — inability to show — Evidence — 
absence of as to cause of condition — Contract of sale 
— failure to prove rescission of — Contract price — 
failure to pay in full — Reparation awarded 


LEDLOW & CoLE. PACA Docket No. 2-5232. Flagrant and re- 
peated violations — misrepresentation as to size — 
Off-sizes — excess of tolerance for U.S. Grade fresh 
tomatoes — Sanction — consent 


MANN, GERALD E. v. PAciFic Coast Frurr Company. PACA 
Docket No. 2-4941. Estoppel — agency relationship 
established — notification of rejection communicated 
— Suitable shipping condition warranty — applicabil- 
ity of — Good delivery — failure to make — Net pro- 
ceeds — remittance of — Dismissal 


MonTEL Foops, Inc. PACA Docket No. 2-4789. Flagrant 
and repeated violations — failure to pay — Sanction 


O. P. Murpuy Propuce Co., INc., t/a O. P. MURPHY AND SONS 
v. GENBROKER CORPORATION, t/a GENERAL BROKERAGE 
Co. PACA Docket No. 2-4276. Contract terms — 
f. o. b. shipping point sale — condition at foreign des- 
tination — no warranty given as to — Risk of loss — 
assumed by buyer — Contract price — failure to pay 
— Reparation awarded 


P. B.S. Company v. Spupco, Inc. PACA Docket No. 2-4651. 
Broker — net proceeds, and net losses to — Negli- 
gence — failure to prove — Demurrage and detention 
expenses — legitimate deductions — Measure of dam- 
ages — net deficit — reparation awarded for 
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Perishable Agri. Commodities Act, 1930-Cont. 


ROGERS PropucE, INc. PACA Docket No. 2-4910. Flagrant 
and repeated violations — failure to pay — Admission 
of facts — failure to file answer — Publication of 


SENINI ARIZONA, INC. v. GENTILE Bros. CompANy. PACA 
Docket No. 2-4323. Joint account agreement — par- 
ties to — Partnership law — principles of — Full dis- 
closure — failure to make prior to agreement — 
Losses sustained — second partner not obligated to 
share — Dismissal 


Sot SALINS, INc. PACA Docket No. 2-4436. Accounting — 
failure to account truly and correctly — Accounts and 
records — incomplete or incorrect — Net proceeds — 
failure to remit promptly and in full — Unlawful 
charges — commissions on consignment sales — 
Sanction 


Ucon PRODUCE, INC. v. JIMMY CHMON PRODUCE BROKER, INC. 
PACA Docket No. 2-4766. Agent — for undisclosed 
principals — reparation awarded against 


WarrEN Fruit Co., Inc. v. CAVAZOS CANDY AND PRODUCE. 
PACA Docket No. 2-4913. Contract — f. 0. b. ship- 
ping point sale — failure to complete performance of 
— Notice of shipment — failure to give — Risk of loss 
— on seller — Invoice — rejection of proper — Dis- 


(No. 18,811) 


HARDEN FARMS OF CALIFORNIA v. MICHAEL J. NAVILLO, INC. PACA 
Docket No. 2-4522. Decided November 6, 1978. 


Acceptance — by unloading — Late arrival — due to misrouting by seller — 
Condition on inspection — excessive deterioration — Damages — measure 
of — Invoice price — offset 


Where the produce in issue failed to make good delivery and respondent accepted it by un- 
loading, respondent became liable to complainant for the invoice price thereof, less 
damages. Respondent’s damages in the amount of $8,722.80 offsets the invoice 
price of $4,940.00 entirely. 


Counterclaim — validity of — Reparation awarded 
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Where respondent’s damages exceed the invoice price by $3,782.80, respondent’s counter- 
claim for this amount is a valid claim. Reparation, therefore, of $3,782.80 is 
awarded respondent against complainant with interest. 


George L. Aubrey, Presiding Officer. 
William T. Tarp, Newport Beach, CA. for complainant. 
LeRoy W. Gudgeon, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award in the amount 
of $4,940.00 against the respondent in connection with a transaction in 
interstate commerce involving a rail shipment of cauliflower and green 
peppers shipped from California to respondent in Chicago. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent. Respondent filed an answer denying liability 
and counterclaiming for $1,565.30. (The counterclaim contains an ob- 
vious arithmetical error where the market value of 954 cartons of large 
peppers at $8.75 is given as $5,722.80 rather than correctly as 
$8,347.50.) Complainant filed a reply to this counterclain. 


The amount claimed in the complaint is more than $3,000.00 How- 
ever, no party has requested an oral hearing. Therefore the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, respondent filed an answer- 
ing statement, in response to which complainant filed a statement in re- 
ply. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Harden Farms of California, is a corporation whose 
address is P.O. Box 779, Salinas, California. At the time of the transac- 
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tion involved herein, complainant was licensed under the Act. 


2. Respondent, Michael J. Navillo, Inc., is a corporation whose ad- 
dress is 38-40 South Water Market, Chicago, Illinois. At the time of the 
transaction involved herein, respondent was licensed under the Act. 


3. Pursuant to oral contract complainant shipped by rail on Septem- 
ber 2, 1976, one car containing 200 25-pound cartons of cauliflower and 
1,280 32-pound cartons of green peppers to respondent in Chicago. On 
September 3, 1976, complainant invoiced respondent for $4,940.00 for 
this shipment. 


4. The car arrived in Chicago on September 8 or 9, 1976, and was 
placed at the Chicago produce terminal on September 10, 1976, at 1 
P.M. On September 13, 1976, respondent obtained inspection of the 
commodities in this car by a private inspection service which showed top 
temperature at 38°F., bottom temperature 37°F. and the following re- 
sults in relevant part: 


Bell peppers in f/b cartons. “Harden Krisp” brand. Full pack. Mostly uniform 
sizing. Clean and well formed. Some sunken and pitted areas. Mostly good color 
and quality. Firm and crisp. 0-85% average 20% decay. 


Bell peppers in f/b cartons. “Harden Farms” brand. Full packs. Mostly uniform 
sizing. Fairly well to well formed. Clean. 5% sunken and pitted areas. Mostly 
good color and quality. Form and crisp. 5-35% average 17% decay in various 
stages. 


Cauliflower in cartons. Full cello wrapped pack. 12 size noted. Fairly uniform 
for size marked. Clean. 8-25% average 20% of heads show jacket leaves 
turning yellow to yellow. 0-4% average 15% of heads show discolored areas. 
Fairly good color and quality. Firm and fairly compact. 0-25% average 8% 
decay. 


5. Respondent proceeded to unload this car. Unloading was accom- 
plished on September 14, 1976. 


6. Respondent obtained a USDA inspection on September 17, 1976, at 
8:20 A.M., which showed the temperature between 43° and 47°F. and 
condition as follows: 


Peppers, Each lot: Mostly fresh, crisp and good green color. “Hard-En-Crisp lot: 
Damage by sunken and pitted areas average 1%. Decay, affecting walls and 
Calyxes ranges from 2 to 92%, average 27%. “Harden Farms” lot: Damage by 
sunken and pitted areas ranges from 2 to 10%, average 6%. Decay, affecting 
wall and Calyxes ranges from 10 to 43%, averages 22%. Each lot decay is Gray 
Mold Rot mostly in early, many in advanced stages. Cauliflower lot: Generally 
white to creamy white, mostly creamy white and compact. Jacket leaves mostly 
fresh and green some turning yellow. Damage by turning yellow and yellow 
Jacket leaves ranges 2 or 3 heads per carton, average 21%. Damage by tan to 
brown discolored areas, scattered over the curds surface ranges from 1 to 5 
heads per carton, average 19%. Decay, affecting curds and butts, ranges in 
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most cartons from 1 to 3 heads, in some none, averages 10%. Bacterial Soft 
Rot, mostly in early, some in advanced stages. 


7. At 9:37 A.M. on September 17, 1976, respondent sent a mailgram 
to complainant confirming a “phone-delivered telegram” to the effect 
that the car had been misrouted by complainant and, at the suggestion 
of the Chicago F&V, AMS office, respondent would handle on consign- 
ment for the account of complainant. 


8. Respondent dumped 211 cartons of decayed peppers on September 
27,1976. 


9. Respondent forwarded to complainant an accounting of sales dated 
September 29, 1976, showing gross proceeds of $3,017.70 and expenses 
in the total amount of $3,026.65, and a loss of $8.95 on the entire trans- 
action. 


10. Complainant filed a formal complaint on December 10, 1976, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The car was misrouted through complainant’s error. It should have 
arrived on or about Tuesday, September 7, 1976, but did not arrive till 
the 8th or 9th and was placed at 1 P.M. on Friday, September 10, 1976. 
Since September 10 was a Friday, 1 P.M. was possibly too late to get an 
inspection. The 13th may have been the earliest an inspection was avail- 
able. The private inspection on September 13 showed a large amount of 
deterioration. Respondent accepted the goods by proceeding to unload 
and is therefore liable for the contract price, less any damages caused by 
any breach of contract on the part of complainant. 


The September 13 inspection demonstrated failure to make good de- 
livery. Although this was a private inspection, we have no reason to 
doubt its validity, especially since the federal inspection on September 
17 is confirmatory in that it showed further deterioration of the pro- 
duce, but with the same types of problems as were already in evidence at 
the time of the private inspection. 


The private inspection showed fairly good temperature. The only 
transportation abnormality—the delay due to misrouting—was caused 
by the complainant and therefore does not void complainant’s warranty 
of suitable shipping condition. 


We thus conclude that the poor arrival condition was the fault of the 
complainant. Whether this was caused or advanced by the transit delay, 
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or was solely due to unsuitable shipping condition we need not decide 
since in either case complainant caused the failure of the commodities to 
make good delivery. 


For breach of warranty on accepted goods a buyer is entitled to dam- 
ages in an amount equal to the value of the goods had they been as war- 
ranted less actual value at the time and place of acceptance plus, in a 
proper case, incidental and consequential damages. For nonconformity 
of tender the buyers damages are his loss as determined in any reasona- 
ble manner. U.C.C. § 2-714. We believe that this case falls under the 
nonconformity of tender rule because as noted above, the evidence is not 
clear as to whether the condition on arrival was due to delay from mis- 
routing or unsuitable shipping condition. 


According to respondent’s account of sale attached to the complaint, it 
had gross returns of $3,017.70 for the cauliflower and pepper. Appar- 
ently complainant is not disputing the accuracy of this accounting. Re- 
spondent argues that a reasonable way to measure its damages is the dif- 
ference between its returns and the value of the produce in Chicago on 
the day it would have arrived if correctly routed; viz.: September 7, 
1976. We agree. 


The USDA wholesale market news for that date quoted California cau- 


liflower (12’s) at $8.00, and California peppers, large at $8.50-9.00. No 

price is shown for medium size peppers, and respondent alleges that the 
price spread between large and medium is $2.00. This is not supported 
by the September 13 market report—the only other report introduced. 
This shows an average spread of $3.25. Accordingly, we conclude that 
respondent should have received produce on September 7, 1976, valued 
as follows: 


200 ctn. 12’s Calif. cauliflower at 8.00 $1,600.00 
954 ctn. Calif. pepper; large at 8.75 $8,347.50 
326 ctn. Calif. pepper, medium at 5.50 $1,793.00 


Total $11,740.50 


This total less gross returns of $3,017.70, gives the measure of respon- 
dent’s damages at $8,722.80. Respondent was thus entitled offset 
$4,940.00 invoice in its entirely, and also has a valid counterclaim in the 
amount of $3,782.80. 


Within thirty days from the date of this order complainant shall pay 
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to respondent as reparation $3,782.80 with interest thereon at the rate 
of 8 percent per annum from November 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,812) 


In re SOL SALINS, INC. PACA Docket No. 2-4436. Decided November 3, 
1978. 


Accounting — failure to account truly and correctly to consignors — Ac- 

counts and records — incomplete or incorrect — Net proceeds — failure to 

remit promptly and fully — Unlawful charges — commissions on consign- 
ment sales — Sanctions 


Where respondent wilfully violated the Act in connection with its operations as a dealer 
thereunder as found herein, respondent is suspended as a registrant under the Act 
for 90 days and 20 days, as specifically set forth in the order herein. 


Victor W. Palmer, Administrative Law Judge. 
Andrew Y. Stanton, for complainant. 
Lee H., Simowitz, Washington, D. C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), in which 
Administrative Law Judge Victor W. Palmer filed an initial Decision 
and Order on May 8, 1978, suspending respondent’s license for 45 days 
for failing to truly and correctly account and make full payment to con- 
signors. 


The complainant, seeking a more severe sanction, and the respondent, 
seeking a less severe sanction, appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject 
to the Administrative Procedure Act has been delegated (37 F.R. 28475; 
38 F.R. 10795; 42 F.R. 4395). * 


' The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Cont... 
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For the reasons set forth below, I believe that respondent’s license 
should be suspended for 90 days insofar as it involves respondent’s 
handling of fiduciary transactions, but for 21 days insofar as it involves 
respondent’s buying and selling as a dealer. 


Judge Palmer’s initial Decision is adopted herein with slight changes 
made in Findings 5, 22, 35, and 49, and with some omissions from Judge 
Palmer’s conclusions. Additional conclusions by the Judicial Officer fol- 
low Judge Palmer’s conclusions. 


ADMINISTRATIVE LAW JUDGE'S DECISION (AS MODIFIED) 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a-499s; herein- 
after “the Act”), instituted by a complaint filed on November 5, 1976, 
and amended on June 2, 1977. The complaint, signed by the Acting Di- 
rector of the Fruit and Vegetable Division, Agricultural Marketing Serv- 
ice, charges the corporate respondent, Sol Salins, Inc. with violations of 
two sections of the Act (7 U.S.C. §§ 499b (4) and 499i) respecting con- 


signment transactions it handled as a licensee under the Act during the 
period February through September 1975. Respondent is charged with 
having violated 7 U.S.C. § 499b (4), and an applicable regulation (7 CFR 
§ 46.29 (a) ), by failing to truly and correctly account to consignors, and 
by failing to make full payment to them promptly. Respondent is 
further charged with having violated this section of the Act by its con- 
travention of section 46.29 (c) of the regulations (7 CFR § 46.29 (c) ) on 
five occasions during this period when it charged commissions on sales 
of consigned produce to an affiliate, Sol Salins Maryland, Inc. The com- 
plaint alleges that respondent violated 7 U.S.C. 499i by its contraven- 
tion of three applicable regulations (7 CFR §§ 46.16, 46.19 and 46.20) 
when it failed to keep such accounts, records, and memoranda as fully 
and correctly disclose all transactions involved in its business. 


Asserting that the violations alleged were willful, flagrant and re- 
peated, complainant requests the suspension of respondent’s license for 
a period of 90 days pursuant to 7 U.S.C. §§ 499h and 499i. 


...Cont 

Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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Respondent by its answer filed on January 10, 1977, admitted that, 
during the period in question, there may have been underpayments and 
overpayments to consignors of produce; it may have charged commis- 
sions on sales to Sol Salins Maryland, Inc.; and it may not have fully 
complied with the record keeping requirements of the Act and the regu- 
lations. Respondent further admitted that it had been previously in- 
formed that it was deficient in meeting the record keeping and account- 
ing requirements of the regulations. Respondent denies, however, that 
its failures to comply with the Act and the regulations are as extensive 
as alleged and asserts that a 90 day sanction would be unduly harsh and 
would constitute an excessive and unreasonable sanction. 


Pursuant to a motion by complainant, a prehearing conference was 
held on May 31, 1977, the results of which are contained in a summary 
filed with the Hearing Clerk on June 22, 1977. 


Oral hearing was held before me on June 20, 21, 22, 23, 27, 28, 29 and 
July 5, 6, 7, 8, 11, 12 and 14, 1977. Mr. Dennis Becker, Mr. Andrew Y. 
Stanton and Ms. Bonnie L. Luken, Office of the General Counsel, United 
States Department of Agriculture, represented complainant. Mr. Joseph 
B. Goldman and Mr. Lee H. Simowitz, both of Morison, Murphy, Abrams 
and Haddock, 1776 K Street, N.W., Washington, D.C., represented re- 
spondent. The transcript of the hearing comprises 1,572 pages and refer- 


ences to it will be by page number preceded by “Tr.”. References to the 
exhibits introduced by complainant and respondent will utilize the 
prefixes “Cx” and “Rx”, respectively. Briefing was completed on March 
13, 1978. 


FINDINGS OF FACT 


The Respondent 


1. Respondent, Sol Salins, Inc., is a Washington, D.C. corporation. Its 
mailing address is 1325 5th Street, N.E., Washington, D.C. 20002. Pur- 
suant to the licensing provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended, License No. 191049 was issued to the 
respondent corporation on March 29, 1961, has been renewed annually, 
is presently in effect, and last became subject to renewal on March 29, 
1978. 


2. Sol Salins, Inc. is the successor to an individual proprietorship op- 
erated by the father of Ronald M. Salins. Ronald M. Salins has been the 
president of Sol Salins, Inc. since its incorporation in 1961. 


3. Sol Salins Maryland, Inc. is a licensee under the Act holding Li- 
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cense No. 751761, which was issued on April 10, 1975, is presently in ef- 
fect, and is next subject to renewal on June 13, 1978. The sole stock- 
holder of Sol Salins Maryland, Inc. is the respondent corporation and its 
president, Ronald M. Salins, is also the president of Sol Salins, Mary- 
land, Inc. 


4. For calendar 1976, the respondent’s net sales (gross sales minus re- 
funds) were approximately $13.7 million. Its gross profit (net sales 
minus cost of operations) was approximately $1.3 million. Its operating 
profit (gross profit minus utilities, payroll and other general or adminis- 
trative expenses) was approximately $760,000. The monthly averages 
were approximately: Net sales — $1 million; gross profit — $100,000; 
operating profit — $63,000. The figures for operating profit when sub- 
jected to further deductions for bad checks, first year depreciation, etc., 
show net income of approximately $540,000 for the year or $45,000 
monthly average (Rx A-2, pp. 2-4; Tr. 1257-1258). 


5. Respondent’s net sales for calendar year 1975 were approximately 
$12.2 million as compared to $13.7 million in 1976. Respondent’s sales 
have shown steady growth from approximately $1.5 million in 1965. 
Salins employs approximately 60 persons; the 10 persons employed in 
the office would be retained, but the 50 employed as loaders and drivers 
would be laid off during the period respondent’s license is suspended (Rx 
A-1, p. 1; Tr. 125 and Tr. 1344-45). 


6. Metropolitan Washington is serviced by produce dealers located 
either at the Jessup Market, Jessup, Maryland, some 40 miles northeast 
of the city, or at the Washington Market, 5th Street, N.E. Respondent 
accounts for approximately 25 percent of the produce sales made from 
the Washington Market where it maintains an office, a warehouse, and a 
loading dock. Respondent sells to restaurants, wholesalers, retail stores, 
hucksters, and the Federal Government. Respondent is the only produce 
dealer at the Washington Market that regularly buys produce by the 
truckload and railroad carload. Respondent enjoys the reputation of 
handling the widest variety of produce in the Washington Market where 
it is the only dealer open 24 hours a day, 7 days a week, year-round, for 
both sales and deliveries. By contrast, the Jessup market is only open 
Monday through Friday, between the hours of 3:00 a.m. and 9:00 a.m. 
each day, except on Friday nights when it is open an additional two 
hours. 


7. Respondent has failed to update its management systems to keep 
pace with the vast expansion of its business. The firm has remained 
primarily a one-man operation in the management aspects of buying, 
selling and personnel, with excessive responsibility resting on Roland 
Salins. He is responsible for purchasing, selling, personnel, shipping and 
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the respondent’s financial affairs. He works 7 days a week, arriving at 
his office each day between 9:00 p.m. and 2:00 a.m. and puts in a 15 to 
18 hour day. His sleep is often interrupted by business calls. He is the 
primary salesman, and bears responsibility for assigning prices to 
approximately 90 percent of respondent’s sales tickets and during the 8 
month period covered by the complaint priced an estimated 550,000 in- 
dividual items. His customary post is in the firm’s warehouse, next to a 
bank of 5 telephone lines plus a WATS line. He receives calls from 
customers, shippers, sales agents, brokers, and truck drivers, while at 
the same time asking other employees in the firm’s office to place out- 
going calls for him. Simultaneously, he services a waiting line of 
customers who need sales tickets written for their orders. While so en- 
gaged, sales tickets are brought to him for pricing and the insertion of 
lot numbers for orders to be delivered and for customers waiting at the 
firm’s loading dock to pick up their orders. Mr. Salins also supervises the 
filling of special orders on the loading dock when needed. He works in a 
chaotic atmosphere of ringing telephones and customers competing for 
his attention. 


8. Complainant has received very few complaints about respondent. 
There has been only one formal reparation proceeding instituted against 
it in the past 15 years; the complaint is unresolved and whether respond- 
ent was at fault is still undetermined. It has an “XXX-AB” rating from 
the Blue Book, a produce trade publication which gives “XXXX” as its 
highest rating. Respondent has a reputation for trustworthiness and 
reliability among its customers and suppliers. It has formed long and en- 
during business relationships based upon Ronald Salins’ integrity and 
reliability. 


The Cause of the Investigation 


9. The precipitant of the investigation which gave rise to these 
proceedings, was an informal complaint by a California supplier that 
questioned whether it had been underpaid for 1,250 cartons of lettuce 
which respondent sold for it on consignment in 1975. The ensuing De- 
partmental audit resulted in a payment of $127.00 additional to the 
$1,980.45 net sum originally reported and paid, and gave rise to an audit 
of all consignment transactions during the period in question. 


Role of Consignments in Respondent’s Business 


10. In 1975, sale of consigned produce accounted for approximately 
1.7 percent of respondent’s (“Salins”) total sales. In 1976, the percentage 
of consignment sales to total sales fell slightly to 1.6 percent. The 98.3 
percent of Salins’ sales not accounted for by consignments represents 
produce that is bought and resold for its own account. 
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11. In 1975, Salins received a total of $17,923 lots of produce on a 
dealer (i.e., purchase) basis, and 87 lots on a consignment basis. Consign- 
ments represented approximately .5 percent of the lots of produce re- 
ceived by the respondent in 1975. 


12. Salins’ general company policy is not to handle produce on con- 
signment. The company is not set up to handle consignments, and as Mr. 
Turnbow, the complainant’s investigator, recognized, Salins is really not 
a consignment house (Tr. 156-157). 


13. Salins’ company policy is to stock only first-quality produce. Mr. 
Salins does not want consignments because they usually represent in- 
ferior produce when the company does accept them. 


14. Salins takes consignments primarily as an accommodation to the 
shippers, and for reasons largely beyond its control, such as the shipper’s 
insistence that its produce be handled on consignment, or the receipt of 
a purchased shipment that proves to be of substandard quality upon 
delivery. 


15. Salins accepts produce on consignment under two sets of circum- 
stances. The first is when a shipper refuses to sell to Salins on any basis 
other than consignment. These transactions originate as consignments. 


16. The second circumstance under which Salins accepts consign- 
ments is when it places an order to purchase produce, but determines 
after USDA inspection that the shipment is defective. 


17. Salins’ company practice is to order a USDA inspection on any 
purchased shipment arriving from the West Coast, or other “over-the- 
road” shipments where damage to the shipment might have occurred in 
transit, as well as when some other factor (such as unfavorable weather) 
gives reason to believe the shipment may be defective. 


18. The USDA inspection fairly represents the quality of the entire 
shipment, even though the inspector does not examine every unit in it. 
USDA inspections are performed on the basis of a representative sample 
of the shipment. If an inspector doubts the representative nature of a 
sample, he is obligated to sample more of the shipment until he is satis- 
fied with the quantity of the produce he has examined. 


19. When the USDA Inspection is unsatisfactory, Salins frequently 
rejects the shipment. Salins contacts the broker who arranged the sale, 
and requests the broker to contact the shipper and inform him that the 
shipment has been refused. It is then the shipper’s responsibility to ar- 
range transportation for the shipment and remove it from Salins’ prem- 
ises. 


20. When purchased produce proves to be below grade upon arrival, 
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Salins agrees to accept the produce on consignment rather than reject it, 
if the shipment has been “broken” (partially sold) before its condition is 
discovered. On occasion, for particular shippers, Salins will accept sub- 
standard shipments even though the load has not been broken. 


Respondent’s Accounting System for Consignments in 1975 


21. Mr. Salins informed Mr. Weiner, the head bookkeeper, when a 
shipment was accepted on consignment. Mr. Weiner then assigned a lot 
number to the consignment, and wrote the number in a log book or con- 
signment book, which contained a separate page for each consignment. 
He also entered the lot number on the receiving papers supplied by the 
shipper. 


22. During 1975, Salins’ sales tickets were printed in triplicate, in 
books of 50 each (i.e., 50 sets of 3), and were numbered consecutively. 
The triplicate sales tickets, separated by carbon paper, consisted of an 
original, a customer copy, and a tissue or flimsy copy. The original was 
retained by Salins by date of payment. Sales tickets for consignment 
transactions were not segregated from other sales tickets. The original 
and first copy of each sales ticket always contained the name of the 
buyer, except if the sale were for cash it would, in many instances, say 
“cash” instead. If a date were entered, the original would contain such 
date. The original would also contain the quantity of each commodity 
sold to each buyer, the nature of each commodity on the sales ticket, the 
unit price, the total price for each commodity entered, and a total price 
for all commodities on the sales ticket. Intermittently, the original of the 
sales ticket would also contain a lot number under the column headed 
“Lot” for those commodities being handled on consignment. The tissue 
copy of the sales ticket generally contained the same information as did 
the original with respect to the date of the saie, the name of the buyer, 
and the quantity and nature of the goods purchased. However, the unit 
price, the total price, and the lot number, if the sale was of a consigned 
good, frequently were not entered on the tissue copy even though 
entered on the original. This was because the price information was 
often added after the original and first copy was pulled from the sales 
pad. The lot number was at times not added to the sales ticket until it 
reached the bookkeeper for respondent’s accounting purposes. Tissue 
copies of sales tickets remained in the pads, and were stored by the date 
of the transaction. The originals of so-called “credit” sales tickets were 
stored by the date payment was received for the merchandise involved. 
Thus, original sales tickets for credit sales could be stored many weeks 
after the date of sale if payment was not made until such later time. 


23. Customers submitted orders to Salins either by telephone or in 
person. Telephone orders were called in to the Salins office staff, who 
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wrote up sales tickets covering the order but omitting prices and lot 
numbers. When the office staff was off duty, orders were taken on a re- 
cording device, and a staff member later transcribed the recorded orders 
onto tickets in the same manner as tickets written by the staff when 
they spoke to the caller directly. The office staff filled in prices or lot 
numbers when they happened to know a particular lot number, or on or- 
ders from certain large customers for which Mr. Salins gave the office 
staff prices and lot numbers in advance. The office staff then tore the 
original and customer copy out of the ticket book, leaving the flimsy 
copies in the book, in numerical order. 


24. A Salins shipping clerk then picked up the original and customer 
copies of the ticket from the office, and returned with them to the ware- 
house, where he assembled the order as written on the the ticket. The 
shipping clerk checked off each item with a mark on the copies of the 
ticket as he filled the order. If an item was not in stock, the shipping 
clerk scratched it off on the two copies. The assembled order was either 
set aside for customer pickup or loaded onto a Salins truck for delivery. 


25. The shipping clerk then returned both copies of the ticket to Mr. 
Salins. Mr. Salins filled in the unit price of each item on both copies of 
the ticket, and if the order had been filled with a consigned item, he 
filled in lot numbers on both copies. 


26. Some telephone orders were called in directly to Mr. Salins, who 
was supplied with a sales ticket book of his own. Mr. Salins wrote out not 
only customer name, item and quantity on such tickets, but also unit 
price and lot numbers. 


27. Both copies of all the tickets, after pricing by Mr. Salins, were re- 
turned to the office, where a member of the office staff computed the 
total due on the order by multiplying the quantity by the unit price. If 
the order was to be picked up by a customer rather than delivered, the 
two copies of the tickets were held in the office until the customer ar- 
rived. If the customer paid cash, he was given the customer copy of the 
ticket, marked “Paid,” which he then took to the loading area to collect 
his order. A credit customer simply signed the ticket. 


28. If the order was to be delivered by Salins, the office staff made up 
a driver’s manifest which, along with the customer copy, was given to 
the driver. The driver then delivered the order, collecting cash from the 
customer on C.O.D. orders. 


29. In-person, or walk-in orders were submitted by customers who 
came to Salins’ warehouse. Such orders were given directly to Mr. Salins 
or to Mr. Katz, an assistant salesman who handled some cash orders. Mr. 
Salins filled out sales tickets for his own orders, including unit prices 
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and lot numbers, and the customer took them to the office where they 
were handled in the same fashion as telephone pick-up orders. 


30. Based on established procedures, Mr. Salins, when he received the 
original and customer copy of a sales ticket from the shipping clerk, 
knew whether consigned or purchased produce had been used to fill an 
order. When Mr. Salins arrived at work, he conferred with the shipping 
clerk and gave the clerk instructions as to which produce to use in filling 
orders. In the absence of specific instructions, the shipping clerk had 
standing instructions to ship the best produce first. If both a high-qual- 
ity purchased shipment and a low-quality consigned shipment were in 
the warehouse simultaneously, this meant that the purchased shipment 
would be utilized. The shipping clerk would sometimes put identifying 
letters or numbers (such as indications of geographic origin), on sales 
tickets to indicate to Mr. Salins how the order had been filled. For exam- 
ple, where the consignment consisted of Maxican tomatoes, sales tickets 
were often marked “Fla.” to show Florida tomatoes had been used rather 
than the consigned tomatoes. The shipping clerk faithfully followed his 
instructions, and filled orders with consigned produce when directed by 
Mr. Salins to do so. 


31. When Mr. Salins priced produce that had been consigned (because 
a USDA inspection had identified it as less than top grade), he based the 
price on market conditions and the inspection report. He did not inspect 
each carton and price the carton according to its individual quality; he 
relied on the inspection certificates for the entire shipments. If a USDA 
inspection determines that a shipment is below top grade, that shipment 
typically sells at Salins for less than a top grade shipment. More than 
half of the consigned shipments that are the subject of the amended 
complaint failed to meet “U.S. No. 1” or an equivalent grade designation. 
Of the 26 underpayments alleged in the amended complaint, 19 involve 
consigned shipments that failed to grade “U.S. No. 1” or an equivalent 
grade designation, in whole or part. Of the 12 overpayments alleged in 
the amended complaint, 50 percent (6) involve consigned shipments that 
failed to grade U.S. No. 1, in whole or in part. 


32. His price also varied according to the customer. Customers who 
worked on tight margins, and bought in large quantities and for resale 
(such as other wholesalers), received lower prices than customers who 
bought in small quantities or for use. 


33. When Mr. Salins received sales tickets for pricing and the in- 
sertion of lot numbers, or when he wrote sales orders himself, he some- 
times failed to enter lot numbers for consigned produce. This failure was 
not intentional, and was in large part caused by the distractions of his 
other pressing duties and the fact that consignments were a minor part 
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of his business. The extraordinary demands made upon him and the 
hectic atmosphere of the warehouse led to human error. 


34. In order to account for consignments, at the end of each day the 
Salins office staff (principally Mr. Weiner) reviewed the original sales 
tickets for all sales made during that day and prepared a daily recap 
sheet recording the quantity and price of each sale identified as a con- 
signment sale by lot number on a sales ticket. The office staff then com- 
bined the daily recap sheets when the consignment had been completely 
sold. The office staff recap of consignment sales did not always show as 
many units as there were in the consignment because some sales tickets 
for consigned produce were not identified with lot numbers. Mr. Weiner 
or another of the bookkeepers would then approach Mr. Salins and ask 
him what to do about the unidentified sales (i.e., the number by which 
the units in the consignment exceeded the identified sales). Mr. Salins 
customarily instructed the bookkeepers to double-check their work to de- 
termine whether any identified sales might have been missed. If the 
bookkeepers still failed to locate the identified sales, Mr. Salins then re- 
viewed the recap sheet for the consignment, and his recollections as to 
what the consigned commodity sold for. He then instructed the book- 
keeper to price the unidentified sales at what he thought, based on his 
general knowledge as respondent’s salesman, the merchandise was 
bringing. 


35. For nine consignments, Mr. Salins instructed the bookkeepers to 
enter the balance at the lowest price realized for the identified sales. 
This instruction was represented by a notation on the recap sheet, and 
on most of those occasions, the largest single group of identified sales 
was in fact made at the lowest price. 


36. Respondent usually accounted for the consignment sales that 
were identified by lot number on sales tickets in an accurate manner. 
The 26 consignments in the amended complaint for which the complaint 
alleges underpayments contain sales of over 10,000 units identified by 
lot number of which just over 100 units were not included by Salins in 
its accounts of sale. Salins thus failed to report approximately 1 percent 
of the units actually identified by lot number on sales tickets. 


The Investigation by Mr. Turnbow 


37. In response to the complaint by the California supplier (finding 9, 
supra), Mr. Turnbow was directed by his supervisor, Michael D. Price, to 
review respondent’s records. After Mr. Turnbow compieted this review, 
he was then instructed by Mr. Price to present his work papers to Ronald 
Salins for review, and if he agreed, to request a check to the shipper, 
Royal Packing Co., in the amount Mr. Turnbow had determined had 
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been underpaid. Mr. Salins did not review Mr. Turnbow’s findings but 
gave the check requested. After receiving the check, Mr. Turnbow told 
him that because of this incorrect accounting, complainant would have 
to expand the investigation and examine additional consignments. Mr. 
Turnbow then selected 5 additional consignments on a random basis. He 
found evidence of incorrect accountings and the investigation, after dis- 
cussion with Mr. Price, was further expanded to include 12 additional 
consignments during the period February to September 1975 (Tr. 120). 


38. Salins’ record keeping practices respecting consignment transac- 
tions hampered the investigation. As previously found (finding 22, 
supra), some original sales tickets were, when the sale was on a credit 
basis, stored by the date payment was received, whereas others were 
stored, as were tissue copies, by the date the sale was made. For some 
consignment transactions respondent stored the bookkeeper’s recap 
sheets with the account of sales for a given transaction. Other docu- 
ments, such as inspection certificates, truckers manifests, invoices, and 
checks reflecting payments made by respondent, were sometimes found 
with the appropriate consignment lot sheet, other times elsewhere, and 
sometimes were not found at all. Salins rarely assigned lot numbers to 
competing shipments (Cx 49 evidences one exception). These practices 
made the investigation’s conduct time-consuming, and even with the rec- 
ords removed to complainant’s offices, it took Mr. Turnbow 2 months to 
run the 12 additional consignments. 


39. After the 18 consignment transactions had been examined, Mr. 
Price and Mr. Turnbow returned the worksheets to Salins in December 
of 1975 and entered into a conversation which Mr. Price has recounted 
(Tr. 545-547): 


A. Yes, sir. At that time we had finished of course the five that we had started. 
We had the first one. We had run 12 more. So the Department has finished 18 
consignments. 


So Mr. Turnbow and I went out to the firm. Mr. Turnbow went into the office. 
He was still running some more checks on some brokerage, a question of 
whether some brokerage had been paid or not. He was following up on that be- 
cause we wanted to give Mr. Salins a credit for that brokerage if it had been 
paid. It was an involved thing. So Mr. Turnbow went into the office to do that. 


I approached Mr. Salins and I said, ‘Mr. Salins, I think it is time for us to havea 
discussion.’ 


He said, ‘I agree.’ 


So to avoid confusion, to get a private place to talk, Mr. Salins and I went to the 
back of the warehouse and sat down on two crates. We talked about the situa- 
tion in general. 


I told Mr. Salins at that time what the results of our investigation were. I told 
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him it did not look good, that it was serious. At that time I advised him that we 
had discussed it within the Branch and that we had agreed he only had two al- 
ternatives left. 


I pointed out to him that the way his records were set up it would be a massive 
job to plow through and try to find these tickets, which he agreed with because 
his employee had been tied up in trying to find these tickets. It was not an easy 
audit. 


So I explained to him that we did not have the manpower to go through his 
whole year’s records. We expended a tremendous number of man-hours and had 
only finished 18. 


So I advised Mr. Salins that there were two alternatives open to him. One of 
them was that we, the Department, would continue our investigation, would 
run additional shipments. We already had 18. We would run an additional 10 or 
15. And then based on what we had in our files we would give consideration to 
proceeding with a disciplinary complaint, seeking revocation of his license. 


The second alternative was that if he could figure out some way to have the re- 
mainder of the consignments for ’75 audited, in effect under our supervision, 
hire an independent auditor, that he would look those over after they were 
done, make any objections he wanted to make and so forth, discuss it with us. 


Then after he was satisfied that the results were correct, if he wanted to consid- 
er making restitution of the funds, the Branch would consider a different sanc- 
tion, that is some period of license suspension. 


Q. Eventually was one of these two alternatives accepted by Mr. Salins? 


A. Yes, sir. After several conversations. His attorney was involved in the dis- 
cussions, Mr. Silberberg. 


Q. Just answer my questions, sir. Was one of the two alternatives you provided 
him accepted by Mr. Salins? 


A. Much later after this discussion. 
Q. What was that alternative? 


A. To hire an independent auditor. 


The Independent Auditors 


40. Subsequent to the December 1975 meeting, respondent and his at- 
torney, Mr. Howard Silberberg, agreed to hire outside auditors and to 
pay restitution respecting any underpayments ascertained by complain- 
ant and the auditors. Mr. Silberberg requested complainant’s assistance 
in locating such an auditor and Mr. Price thereupon supplied several 
names including that of a Mr. Nagelberg who had performed a similar 
audit for complainant in the past and who lived in Florida. Mr. Nagel- 
berg was selected by respondent’s attorney. Complainant was not in any 
way involved in the terms of Mr. Nagelberg’s compensation such as re- 
quested but unpaid bonuses about which Mr. Salins and Mr. Silberberg 
gave testimony (Tr. 1378, 1423-1426, 1176-1177). Mr. Nagelberg audit- 
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ed 10 consignments and then, complaining of illness, discontinued work 
and returned to Florida. Respondent thereafter proposed to retain Mrs. 
D. H. Scarborough, a certified public accountant, assisted by Ms. Susan 
Braunstein. Complainant accepted them and they completed the audits. 
Mr. Nagelberg did not testify, his audits were not received in evidence, 
and those violations alleged in the complaint based on his audit have 
been struck by the complaint’s amendment at the hearing. Mrs. Scarbor- 
ough and Ms. Braunstein audited 20 consignments and finished their 
work in about six weeks time, on or about June 1, 1976. They had re- 
ceived and followed instructions given by Mr. Turnbow and Mr. Price as 
to the methodology to be employed in performing the audit. 


The Methodology Employed by the Auditors Compared to that Ad- 
vanced by Respondent. 


41. Because not all of respondent’s consignment sales were identified 
by lot number, it is necessary to have a method to supply prices for the 
unidentified sales to compute an account of sales. In light of respond- 
ent’s method of storing sales tickets, the procedure employed under any 
method is necessarily cumbersome. 


42. The complainant’s method which was followed by the auditors, is 
as follows: the auditors examined Salins’ sales tickets covering all sales 
of the consigned commodity during a specified period of time. If, for ex- 
ample, the consigned commodity was iceberg lettuce, the auditors re- 
corded sales price and quantity sold of all iceberg lettuce during the au- 
dit period. This included sales of the consigned lettuce and of any other 
lettuce (“competing lettuce”) sold during the same period of time. The 
auditors then computed an average sales price (“ASP”) for all lettuce 
sales, including consigned and competing, made during the audit period, 
without regard to whether such sales were identified by the lot number 
assigned to the consignment transaction. Thus, the total number of units 
found for the audit period was divided into the total price of all such 
units to derive an average sales price for each such unit. If the total num- 
ber of units sold they had recorded exceeded the total number of units in 
the consignment, the auditors deducted the excess number of units at 
the average sales price. This gave the consignment a gross sales price 
equal to the number of units in the consignment multiplied by the com- 
plainant’s average sales price of all lettuce sales during the audit period. 
See, e.g., Cx. 1-A. If the total number of units sold that the auditors re- 
corded was fewer than the number in the consignment, the auditors 
added the difference between the units recorded and the units in the con- 
signment at the complainant’s average sales price. This, too, produced a 
gross sales price for the entire consignment equal to the number of units 
in the consignment times the average sales price for all lettuce sales dur- 
ing the period. In short, the entire consignment was priced at the com- 
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plainant’s average sales price (Tr. 358). The auditors then deducted com- 
mission and expenses from the gross sales price to arrive at a net pro- 
ceeds figure allegedly due the consignor. 


43. In 25 of the 38 consignments covered by the amended complaint, 
the consignment failed to meet top grade. Such produce normally sells at 
a lower price than Salins purchased produce, which is not accepted on a 
dealer basis if it is of substandard quality. Nevertheless, the complain- 
ant’s method averaged the prices received for all produce of a given kind 
being sold as if all was equivalent in quality even though the consigned 
produce was usually lower in quality. The complainant’s method pro- 
duces a higher gross sales figure for the consignment than it probably 
commanded and tends to maximize estimates of underpayments. 


44. The respondent’s method for computing accounts of sale (“Re- 
spondent’s Method A” on the respondent’s C series of exhibits) totaled all 
sales identified by lot number, and set the price realized on such sales 
aside as a starting point. The respondent’s method then calculated an 
average sales price based solely on the identified sales (shown as (1) on 
the respondent’s C series of exhibits). The respondent’s average sales 
price was then multiplied by the number of unidentified units, i.e., the 
difference between the identified units and the total number of units in 
the consignment. The resulting figure was added to the total price of the 
identified sales to produce a gross sales amount for the consignment 
(shown as “Total all sales” on the respondent’s C series of exhibits). Com- 
missions and expenses were then deducted to arrive at a net proceeds 
figure due the consignor. 


45. Mr. Sweezy, the respondent’s expert witness, testified the ‘re- 
spondent’s method is superior to the complainant’s because the respond- 
ent’s method makes use of all the known facts — the sales identified 
with lot numbers. Mr. Gardner, Chief of the Regulatory Branch, Fruit 
and Vegetable Division, Agricultural Marketing Service, testified that 
an average sales price should be computed on the basis of identified sales 
if there are unidentified sales to account for (Tr. 895). However, Mr. 
Price explained complainant does not use this method of computation 
when fewer than 50 percent of the consignment sales are identified by 
lot number and there are completely unidentified competing sales of pro- 
duce. Respondent’s method may produce a lower gross sales figure for 
the consignment than it actually commanded and tends to minimize esti- 
mates of underpayments. 


The Auditors’ Data Collection Methods 

46. The complainant’s auditors transcribed sales prices from the flim- 
sy copies of Salins’ sales tickets. If the flimsy copy lacked a sale price, 
the auditor retrieved the original sales ticket. If the flimsy copy included 
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a price, the auditors did not refer to the original ticket, but rather took 
their information directly from the flimsy copy. 


47. Mr. Turnbow, the first auditor to audit Salins’ records, chose the 
span of days in which to record sales data in several different ways. He 
began variously on the day when the consignment was inspected, when 
the lot number assigned to that consignment first appeared on a sales 
ticket, or the first date on which there was a recap sheet for the consign- 
ment. He ended his collection of information variously when the last 
ticket with the consignment’s lot number appeared, when a competing 
shipment arrived, or when the last recap sheet was dated. 


48. When Mr. Nagelberg succeeded Mr. Turnbow as the examining 
auditor, Mr. Price devised a new method of determining the starting and 
stopping point for audits because he doubted an outside auditor would 
possess expertise equivalent to that of complainant’s marketing special- 
ist, Mr. Turnbow, whose determination of the period to be used for 
auditing individual transactions varied on the basis of his interpreta- 
tions of pertinent inspection certificates, freight documents, etc. Mr. 
Price therefore instructed Mr. Nagelberg (and Mrs. Scarborough and Ms. 
Braunstein, who followed him) to audit for five days from receipt of the 
consignment, unless the total number of units in the consignment was 
reached in fewer than five days, in which case the auditor was to stop. If 
fewer than 50 percent of the number of units in the consignment was re- 
corded in five days, the audit was to be extended until 50 percent was 
reached. Analysis of Mr. Turnbow’s audits led Mr. Price to believe that 
equivalent results would be achieved by using this procedure. 


Underpayments and Overpayments 


49. The methodology employed by complainant to estimate the prices 
respondent received for consigned produce tilts toward showing under- 
payments in amounts higher than actual. On the other hand, the 
methodology employed by respondent to make such estimates makes no 
allowance for the fact that some units of the consigned produce might 
have sold for higher prices, e.g., because of greater demand or more 
favorable outlet. 


Nevertheless, respondent does admit, and it is found, that respond- 
ent’s practices resulted in underpayments to consignors more often than 
overpayments. The overall amount of the underpayments is uncertain. 
Complainant contends there were underpayments in 26 consignment 
transactions totaling $5,956.32. Respondent contends instead that it un- 
derpaid a total of $2,822.08 in no more than 19 consignment transac- 
tions and estimates the net amount of underpayments after deduction of 
overpayments to be $586.67. The basically random pattern of underpay- 
ments and overpayments shows a lack of intent on respondent’s part to 
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underpay consignors; such underpayments were instead the result of in- 
adequate record keeping practices. 


Commissions on Sales of Consigned Produce to an Affiliate 


50. In 1975, respondent charged commissions on the following sales 
of consigned produce to its affiliate Sol Salins, Maryland, Inc., which 
operates a produce stand called “Teddy Bear”: 


a. Four cartons of cauliflower were sold to Teddy Bear at $4.50 for a 
total of $18.00, yielding a 12 percent commission of $2.16 (Cx. 25-J). 
Two additional sales — one at $8.50 (Cx. 25-I) and one at $7.75 (Cx. 
25-J) — were not identified by lot number and therefore have not been 
proven to be consigned produce. 


b. Forty-three trays of strawberries were sold to Teddy Bear, 33 at 
$3.00 (Cx. 33-R, Cx. 33-V, Rx. B-33-k) and 10 at $5.00 (Cx. 33-0) for a 
total of $149.00, yielding a 10 percent commission of $14.90. 


c. Fifteen cartons of lettuce were sold to Teddy Bear for $4.00 (Cx. 
37-J, L) for a total of $60.00 yielding a 12 percent commission of $7.20. 


d. One tray of strawberries was sold to Teddy Bear for $2.00 (Cx. 
48-N) yielding a 10 percent commission of $.20. 


e. Twenty-one cartons of honeydew melons were sold to Teddy Bear, 
10 for $3.00 (Cx. 49-Q, R) and 11 for $2.50 (Cx. 49-S, T), for a total of 
$57.50, yielding a 12 percent commission of $6.90. 


The Teddy Bear transactions thus involved total sales of 86 units of 
produce for a total price of $286.50 and produced total commissions of 
$31.36. The prices were not shown to be less than charged other pur- 
chasers for equivalent produce. 


Prior Warnings 


51. On April 20, 1962, a letter was sent to Sol Salins, Inc., at its then — 
business address, 5th and Neal Place, N.E., Washington 2, D.C., notify- 
ing the respondent that there was reason to believe it was failing to 
maintain records in accordance with the requirements of the Act and the 
regulations thereunder, and advising respondent to familiarize itself 
with the regulations in an attached publication (Cx. 52). 


52. A second letter, dated August 23, 1963, was sent to respondent 
with respect to respondent’s maintenance of proper records under the 
Act stating that several defects in record keeping requirements had been 
noted subsequent to respondent’s reply letter of May 2, 1962: its receiv- 
ing record books were not being kept up-to-date; its receiving records did 
not show, among other things, whether each lot of produce received was 
by freight, express, or otherwise; lot numbers from 1 to 100 were being 
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repeated within the same month; lot numbers were not being assigned to 
purchased lots of produce when produce of a similar kind was being 
handled for the account of a consignor; and that although consigned pro- 
duce was receiving a lot number, in some instances the shipper’s initials 
were used on the sales tickets rather than the lot number which was as- 
signed. The letter also warned respondent that the failure to maintain 
adequate records is a serious violation of section 9 of the Act. A copy of 
the applicable regulations pertaining to record keeping was enclosed. Re- 
quest was made that respondent notify the Department of Agriculture 
of any steps it had taken to install a proper record keeping system (Cx. 
58). 


53. On September 13, 1972, a third letter was sent to respondent con- 
cerning its record keeping system with respect to consignment transac- 
tions. The defects noted were: 


“(1) You were not maintaining a proper receiving record as required 
under Section 46.18 of the Act. 


(2) You did not assign or use lot numbers to properly identify sales 
from consigned shipments. 


(3) Sales tickets were not properly filed by date of sale or serial num- 
ber where they could be promptly located and produced for audit, which 


is a violation of Section 46.16.” 


The letter then stated that: “You should realize that if you continue to 
handle consignments, joint account or distress merchandise, it will be 
necessary to maintain detailed records and to issue a correct and detailed 
accounting to your principal.” A copy of the Act and the regulations was 
enclosed, and acknowledgement of the letter by September 27, 1972, 
was requested at which time respondent was to set forth the steps it was 
taking to install proper records (Cx. 53). 


54. Respondent by a letter signed by its president, Ronald M. Salins, 
dated September 22, 1972, replied that it had adopted the following pro- 
cedures to alleviate any further complications: (a) acquired additional 
personnel, primarily to maintain and report in detail all consigned ship- 
ments handled; (b) consigned shipments were being entered into a jour- 
nal identified by receiving date and quantity on a daily basis; (c) identi- 
fying lot numbers were being allocated to consigned shipments; (d) sales 
for consigned shipments were being recorded to reflect identifying lot 
numbers (Cx. 54). 


Respondent's Records and Accounts 


55. In 1975, despite the assurances given in its September 22, 1972 
letter (finding 54, supra), respondent did not have adequate personnel 
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assigned to the maintenance of detailed reports of all shipments on con- 
signment, and sales of consigned produce continued to be recorded with 
identifying lot numbers often unreflected. 


56. During the period February 1975 through September 1975, re- 
spondent’s records system respecting its conduct of consignment trans- 
actions was inadequate, did not fully and adequately disclose such trans- 
actions, and, as a direct result, respondent failed to truly and correctly 
account to consignors in each of the following transactions: 
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The Act 
7U.S.C. § 499b: 


It shall be unlawful in or in connection with any transaction in interstate or 
foreign commerce— 


* * * * 


(4) For any commission merchant, dealer, or broker to make, for a fraud- 
ulent purpose, any false or misleading statement in connection with any 
transaction involving any perishable agricultural commodity which is re- 
ceived in interstate or foreign commerce by such commission merchant, or 
bought or sold, or contracted to be bought, sold, or consigned, in such com- 
merce by such dealer, or the purchase or sale of which in such commerce is 
negotiated by such broker; or to fail or refuse truly and correctly to account 
and make full payment promptly in respect of any transaction in any such 
commodity to the person with whom such transaction is had; or to fail, with- 
out reasonable cause, to perform any specification or duty, express or im- 
plied, arising out of any undertaking in connection with any such transac- 
tion. (Emphasis added) 


7U.S.C.§ 499h: 


(a) Whenever (a) the Secretary determines, as provided in section 499f of 
this title, that any commission merchant, dealer, or broker has violated any 
of the provisions of section 499b of this title, or (b) any commission mer- 
chant, dealer or broker has been found guilty in a Federal Court of having 
violated section 499n(b) of this title, the Secretary may publish the facts and 
circumstances of such violation and/or, by order, suspend the license of such 
offender for a period not to exceed ninety days, except that, if the violation is 
flagrant or repeated, the Secretary may, by order, revoke the license of the 
offender. 


7US.C.§ 499i: 


Every commission merchant, dealer, and broker shall keep such accounts, 
records, and memoranda as fully and correctly disclose all transactions in- 
volved in his business, including the true ownership of such business by 
stockholding or otherwise. If such accounts, records, and memoranda are not 
so kept, the Secretary may publish the facts and circumstances and/or, by 
order, suspend the license of the offender for a period not to exceed ninety 
days. 


Regulations Issued by Secretary 
Pursuant to 7 U.S.C. § 4990 


7 CFR § 46.16 Method of preservation or storage of records. 


All records required to be preserved under the act shall be stored in an order- 
ly manner and in keeping with sound business practices. The records being 
currently used shall be filed in order of dates, by serial numbers, alpha- 
betically or by any other proper method which will enable the licensee to 
promptly locate and produce the records. Records in dead storage should be 
arranged in an orderly fashion, be packaged or wrapped to insure proper 
preservation, be adequately marked or identified, and stored in a safe, dry 
location. When part of the records are forwarded to others (such as ac- 
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countants, traffic agencies, attorneys, etc.), proper notations should be filed 
in appropriate places in the records identifying the missing records and 
stating where they can be located. 


7CFR § 46.19 Sales tickets. 


Sales tickets shall bear printed serial numbers running consecutively and 
shall be used in numerical order so far as practicable. No serial number shall 
be repeated within a 90-day period. The sales tickets shall be prepared and all 
the details of the sale shall be entered on the tickets in a legible manner in 
order that an audit can be readily made. Erasures, strike-outs, changes, etc., 
should be held to the minimum. When errors are made in preparing sales 
tickets, the tickets should be voided. Each sales ticket shall show the date of 
sale, the purchaser’s name (so far as practicable), the kind, quantity, the unit 
price, and the total selling price of the produce. Each sales ticket shall show 
the lot number of the shipment if the produce is being handled on consign- 
ment or on joint account. Sales tickets on all other lots of the same commodi- 
ty which are on hand at the same time shall also show a lot number. The origi- 
nal or a legible carbon copy of each sales ticket, including those voided or un- 
used, shall be accounted for and shall be filed or stored either by dates of 
sales or in the order of the serial numbers for a period of two years. 


7 CFR § 46.20 Lot Numbers. 


An identifying lot number shall be assigned to each shipment of produce to 
be sold on consignment or joint acccunt or for the account of another person 
or firm and should be assigned to any purchased shipment in dispute between 
the parties to assist in proving damages. A lot number shall be assigned to 
each purchased shipment of similar produce on hand at that time or received 
later while the consigned or joint account or disputed lot is being sold. A lot 
number shall be assigned to each purchased shipment which is reconditioned 
if the seller is to be charged with the shrinkage or loss. The lot number shall 
be entered on the receiving record in connection with each shipment and 
entered on all sales tickets identifying and segregating the sales from the 
various shipments on hand. The lot number shall be entered on the sales 
tickets by the salesmen at the time of sale or by the produce dispatcher, and 
not by bookkeepers or others after the sales have been made. No lot number 
shall be repeated within a period of 30 days after the last sale from the pre- 
ceding lot to which such number was assigned. 


7 CFR §46.29 Duties. 


(a) General. All licensees who accept produce for sale on consignment or on 
joint account are required to exercise reasonable care and diligence in dis- 
posing of the produce promptly and in a fair and reasonable manner. A com- 
mission merchant engaged to sell consigned produce may not employ another 
person or firm, including auction companies, to dispose of all or part of such 
produce without the specific prior authority of the consignor. A commission 
merchant is not authorized to sell consigned produce outside the market area 
where he is located without obtaining the permission of the consignor. 
Averaging or pooling of sales is not permissible unless the receiver obtains 
the specific written permission of the consignor prior to rendering the ac- 
counting. Complete and detailed records shall be prepared and maintained by 
all commission merchants and joint account partners covering produce re- 
ceived, sales, quantities lost, dates and cost of repacking or reconditioning, 
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unloading, handling, freight, demurrage or auction charges, and any other 
expenses which are deducted on the accounting, in accordance with the provi- 
sions of § 46.18 through § 46.23. When rendering account sales for produce 
handled for or on behalf of another, an accurate and itemized report of sales 
and expenses charged against the shipment shall be made. It is a violation of 
section 2 of the act to fail to render true and correct accountings in connec- 
tion with consignments or produce handled on joint account. Charges which 
cannot be supported by proper evidence in the records of the commission 
merchant or joint account or joint account partner may be held liable for any 
financial loss and for other penalties provided by the act, due to his negli- 
gence or failure to perform any specification or duty, express or implied, 
arising out of any transaction subject to the act. 


*. * * * 


(c) Purchasing consigned produce. A commission merchant or joint ac- 
count partner may not purchase produce received on consignment or joint ac- 
count or sell such produce to any person or firm over whose business he has 
direct or indirect control, or to any person or firm having direct or indirect 
control over his business, without specific prior authority of the consignor or 
the joint account partner. However, produce may be purchased by the com- 
mission merchant or joint account partner at reasonable market value to 
clean up remnants of shipments so accountings will not be unduly delayed, 
provided the accounting shows the quantity and price of the goods bought by 
the commission merchant or joint account partner. ‘Remnants,’ as used here, 
mean small quantities remaining after the bulk of the shipment has been sold 
but shall not exceed 5 percent of the shipment. When consigned produce is 
purchased by a commission merchant he shall not charge or receive a com- 
mission fee for such sales. 


CONCLUSION 


Despite prior warnings, respondent failed to bring its record keeping 
procedures into harmony with various regulations designed to imple- 
ment the requirements of the Act. As a result, respondent rendered er- 
roneous accounts to consignors and made remittance to them in incor- 
rect amounts. Its officers and employees also failed to familiarize them- 
selves with a regulation that places restrictions on sales of consigned 
produce by a licensee to an affiliate, and, because of that omission, made 
such sales and collected proscribed commissions. 


There is no evidence that respondent intended to deceive its con- 
signors or that it underpaid them intentionally. Respondent’s gross prof- 
its were $1.3 million in 1975, and, in light of that fact, we reject as fanci- 
ful complainant’s suggestion that the underpayments, which under the 
amended complaint amounted to less than $6,000, were the result of “a 
deliberate attempt by respondent to gain at the expense of its 
consignors” (Reply brief, page 14). 


. @- 
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It has also been concluded that improper economic motives played no 
part in respondent’s sale of produce to its affiliate, the total price of 
which was less than $300 and resulted in total commissions of $31.36. 


Our remaining function is to determine the appropriate sanction that 
should be imposed under these circumstances. 

Complainant recommends that respondent’s license be suspended for 
90 days. A suspension for that length of time is the maximum sanction 
that can be imposed under 7 U.S.C. § 499i for failure to keep proper rec- 
ords. Under § 499h which applies because of respondent’s failure to 
truly and correctly account and to make full payment to consignors, the 
only sanction authorized in excess of a 90-day suspension is the revo- 
cation of the license for a violation that is flagrant or repeated. Re- 
spondent states that a 90-day suspension of its license would be ex- 
cessive. It proposed instead that either such a term be limited to the sus- 
pension of its rights to handle consignment transactions under its 
license or, if all of its rights under the license are to be affected, that 10 
days would be the appropriate period for a suspension to be in effect. 


2 ® ®@ 


As previously stated, respondent has violated the Act and the various 
applicable regulations, but this resulted not from any fraudulent 
scheme, but rather from the failure to faithfully record lot numbers on 


sales tickets pertaining to consigned produce. The reason why the lot 
numbers were omitted from the sales tickets is very clear. Mr. Salins re- 
served that task for himself but with all his many other duties, he failed 
to properly execute it and often the tickets would not have the necessary 
lot numbers recorded leading in turn to the erroneous statements of ac- 
counts and remittances to consignors. 


The facts of this proceeding are therefore quite different from those 
before the Judicial Officer in In re Mandell, Spector, Rudolph Co., 24 
Agri. Dec. 651 (1965), affd, 364 F.2d 889 (3rd Cir. 1966) which imposed 
a 90-day license suspension and which complainant has cited as a princi- 
pal basis for its present recommendation (Tr. 876). 

Mandell involved fictitious accounts of sales which “appear to have 
been constructed in spite of or in total disregard of its records rather 
than on the basis thereof”, 24 Agri. Dec. at 692 (emphasis in original). 
Consignments constituted a substantial portion (25% to 35%) of 
Mandell’s business as contrasted with the .5 percent of Salins’ 1975 ship- 
ments which were taken on consignment. Mandell fabricated sales at 
lower prices than it eventually received. Mandell prepared sales tickets 
showing false, lower prices than had been paid as the basis of its reports 
to customer. Mandell charged cartage when no cartage had been em- 
ployed, and charged commissions for sales of “bad-order packages” 
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which it had not in fact sold. The officers and employees in Mandell did 
not take the stand to offer any explanation and refused to pay resti- 
tution. In the present proceedings, both the president of the firm and its 
head bookkeeper have taken the stand; respondent has paid restitution 
in the amounts originally requested by complainant which were, as com- 
plainant now admits, in several respects erroneous and included alleged 
underpayments which were unsubstantiated at the hearing. 


It is not appropriate therefore to subject respondent to the same sanc- 
tion as was imposed on a firm which * * * “in its accountings to ship- 
pers conjured up false and fictitious figures and amounts in a manner so 
blatant that its conduct in this regard can only be described as callous 
and cynical”, Mandell, supra, at 701. 


x * & 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Judge Palmer, who saw and heard the witnesses testify, found that 
Mr. Salins’ failure to enter lot numbers for consigned produce on nu- 
merous sales orders, which resulted in the violations in this proceeding, 
“was not intentional, and was in large part caused by the distractions of 
his other pressing duties and the fact that consignments were a minor 
part of his business. The extraordinary demands made upon him and the 


hectic atmosphere of the warehouse led to human error” (Finding 33, 
supra). In view of the weight that must be given to Judge Palmer’s find- 
ings because he saw and heard the witnesses testify (see, e.g., In re Lee 
Carter, 36 Agr Dec 1917, 1918 (1977); In re National Beef Packing Co., 
36 Agr Dec 1722, 1736 (1977), appeal pending), Judge Palmer’s finding 
in this respect must be accepted on appeal. CF., In re Gold Bell-I&S 
Jersey Farms, Inc., 1&G Doc. No. 65, decided August 22, 1978. 


However, even though respondent’s violations were not intentional, 
they were extremely serious and flagrant. The consignment transactions 
handled by respondent were fiduciary transactions in which respondent 
was required to exercise a high degree of care to protect the interests of 
the consignors. As stated in Jn re Mandell, Spector, Rudolph Co., 24 Agr 
Dec 651, 695-696, 701 (1965), affirmed sub nom. Mandell, Spector, 
Rudolph Co. v. United States, 364 F.2d 889 (C.A. 3): 


In addition, respondent was operating as a commission merchant or factor in 
consignment transactions and as a joint venturer in the joint account trans- 
action, in both of which capacities respondent had a fiduciary duty to account 
truly and correctly, to keep adequate and accurate records identifying indi- 
vidual shipments of produce, to remit funds owing and not to commingle the 
goods of its principals or partners with its own or that of others. It is axiomatic 
that in this position of trust and confidence discrepancies or confusions created 
by respondent are to be resolved against it. * * * 
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In determining the sanction to be imposed herein, it must be kept in mind 
that the major violations of the act found herein, that is, the violations of sec- 
tion 2 (4) thereof, are, in our opinion, the most serious and flagrant type pos- 
sible under the act. Such violations involve breaches of fiduciary duty by an 
agent to his principal and by a joint account partner to his joint venturer. The 
relationship of respondent to the shippers here was one of trust and confidence 
calling for a high degree of care, honesty and loyalty to the consignors and joint 
venturers. 


Notwithstanding respondent’s fiduciary duty, Mr. Salins repeatedly 
failed to employ office procedures insuring that accurate accountings 
were made to consignors. In fact, in about half of the consignment trans- 
actions handled by respondent, Mr. Salins had to guess at the prices in- 
volved in some of the sales. Specifically, on at least 38 occasions during 
1975, Mr. Salins had to guess at such prices. Hence Mr. Salins received, 
in effect, at least 38 warnings in 1975 that respondent’s office procedure 
was inadequate to assure accurate accountings to consignors. The failure 
by respondent’s management to make changes in the light of such re- 
peated breakdowns in its office procedure reveals a callous disregard for 
respondent’s duty as a fiduciary and for the regulatory requirements of 
the Act. 


Respondent’s overpayments do not subtract from respondent’s under- 
payments in determining the number of violations. It is small comfort to 
a consignor who received an underpayment to know that some other con- 
signor received an overpayment. ? Furthermore, overpayments may be 
used unfairly to retain the accounts of certain shippers (Tr. 134-135), 
and might, in some circumstances, encourage shippers to ship more pro- 
duce than the market will bear, resulting in lower market prices (Tr. 
828). Overpayments, as well as underpayments, are prohibited by the 
Act (7 U.S.C. 499b (4) ). See In re George D. Deoudes Co., Inc., 23 Agr 
Dec 680, 689, fn. 2 (1964). * 


Respondent’s violations are even more flagrant inasmuch as respond- 
ent had received three prior warnings from complainant, one as recently 
as 1972. ‘ 


2 The overpayment were, however, relevant in determining whether the violations were 
intentional, and in determining respondent’s approximate profit from the violations. Both 
of these factors are relevant considerations as to the sanction. 


5 It is unnecessary to determine the exact number of violations or the exact amount of the 
underpayments and overpayments in this disciplinary proceeding. See In re Mandell, 
Spector, Rudolph Co., supra, 24 Agr Dec at 697. 


‘ The warnings in 1962 and 1963 are not too old to be relevant, particularly since Ronald 
cont... 
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Respondent’s recordkeeping violations, which are intertwined with re- 
spondent’s accounting violations, are also serious violations of the Act 
inasmuch as accurate records are essential to effective enforcement of a 
Federal regulatory program. See, e.g., United States v. Ruzicka, 329 
U.S. 287, 288-289; United States v. Darby, 312 U.S. 100, 124-125; 
Electric Bond Co. v. Comm n., 303 U.S. 419, 439; Interstate Commerce 
Commission v. Goodrich Transit Co., 224 U.S. 194, 204-216; Baltimore 
& Ohio RR. v. Interstate Com., 221 U.S. 612, 620-623; Hyatt v. United 
States, 276 F.2d 308, 312 (C.A. 10); Panno v. United States, 203 F.2d 
504, 510 (C.A. 9); United States v. Turner Dairy Co., 166 F.2d 1 (C.A. 7), 
certiorari denied, 335 U.S. 813; United States v. Turner Dairy Co., 162 
F.2d 425, 425-428 (C.A. 7), certiorari denied, 332 U.S. 836; Bartlett 
Frazier Co. v. Hyde, 65 F.2d 350 (C.A. 7), certiorari denied, 290 U.S. 
654; In re Breckenridge Auction & Sales Co., 36 Agr Dec 1522, 1529 
(1977). 


It is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs administered by the 
Department to serve as an effective deterrent not only to respondents 
but to other potential violators. This policy has been followed in all of 
the Department’s disciplinary proceedings in recent years. The basis for 
that policy is set forth at great length in numerous decisions. See, e.g., In 
re Braxton M. Worsley, 33 Agr Dec 1547, 1556-1571 (1974) set forth in 


the Appendix to this Decision. ° 


...cont. 

M. Salins has been the president of respondent since 1961. Respondent contends there is no 
evidence that the 1962 and 1963 warnings were received. But the 1963 warning refers to 
respondent’s response to the 1962 warning, and I infer from the fact that both warnings 
were sent registered mail, with return receipt requested, and requiring a response, that 
follow-up action would have been taken by complainant if they had not been received. 


5 Severe sanctions issued pursuant to this policy were sustained in Jn re Livestock 
Marketers, 35 Agr Dec 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. 
United States, 558 F.2d 748 (C.A. 5), certiorari denied; In re Sam Leo Catanzaro, 35 Agr 
Ded 26, 31-32 (1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 
76-1613 (C.A. 9), decided March 9, 1977 (36 Agr Dec 467); In re M. & H. Produce Co., 34 
Agr Dec 700, 750 (1975), affirmed sub nom. M. & H. Produce Co. v. Knebel and United 
States, No. 75-1621 (C.A.D.C.), decided February 16, 1977 (86 Agr Dec 470), certiorari 
denied, 98 Sup. Ct. 394; In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed 
sub nom. Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Pro- 
duce, 34 Agr Dec 160, 178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 
F.2d 977 (C.A. 5); In re J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub nom. 
J. Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 
Agr Dec 1884, 1914 (1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. 
of Agr., 524 F.2d 1255 (C.A. 5); In re Trenton Livestock, 33 Agr Dec 499, 539 (1974), 
affirmed sub nom. Trenton Livestock, Inc. v. Butz 510 F.2d 966 (C.A. 4); In re James J. 
Miller, 33 Agr Dec 53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 
(C.A. 5). 
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Considering the repeated nature of respondent’s violations, after three 
prior warnings from complainant, revocation of respondent’s license 
would be a sanction to be considered. 


In the present case, however, there are a number of reasons why a 
much less severe sanction should be imposed. First, respondent has 
already incurred an expense of $9,000 to hire auditors to make the in- 
vestigation which complainant would otherwise have had to make. In 
addition, respondent made restitution in the amount of $8,861.74, 
which is $3,129.52 more than complainant proved in underpayments at 
the hearing in this proceeding, even under complainant’s method of cal- 
culation. Respondent agreed to pay the expense of the auditors and 
make such restitution as a result of complainant’s assurance that it 
would seek only a license suspension rather than revocation. Hence the 
maximum sanction that can be considered in this proceeding is a 90-day 
suspension order rather than revocation of respondent’s license. 


Moreover, several other circumstances dictate a great reduction in the 
90-day suspension requested by complainant. First, complainant’s 
recommendation is based on the premise that the violations were inten- 
tional. But I have accepted Judge Palmer’s finding that they were not 
intentional. 


Second, the violations relate solely to respondent’s consignments, and 
consignments were only 1/2 of 1% of respondent’s total transactions 
during the relevant period. A suspension order preventing respondent 
from buying and selling as a dealer would, therefore, affect the 99-1/2% 
of respondent’s business not involved in any violations. This also dic- 
tates a reduction in the sanction. Jn re Livestock Marketers, 35 Agr Dec 
1552, 1564 (1976), affirmed sub nom. Livestock Marketers, Inc. v. 
United States, 558 F.2d 748 (C.A. 5) certiorari denied; In re Overland 
Stockyards, 34 Agr Dec 1808, 1849-1850 (1975); In re J. A. Speight, 33 
Agr Dec 280, 317-319 (1974); In re James J. Miller, 33 Agr Dec 53, 80- 
81 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 
5). 


Third, respondent is open for business 7 days a week, 24 hours a day, 
and does a much greater volume of business than most other dealers. 
Hence a suspension of respondent’s license will have a much greater 
monetary effect on respondent than on most other dealers. This is 
another factor dictating a suspension for fewer days than would other- 
wise be imposed. See In re George Townsend, 35 Agr Dec 1604, 1607 
(1976); In re Livestock Marketers, 35 Agr Dec 1552, 1564 (1976), 
affirmed sub nom. Livestock Marketers, Inc. v. United States, 558 F.2d 
748 (C.A. 5), certiorari denied; In re Overland Stockyards, 34 Agr Dec 
1808, 1850-1851 (1975); In re Braxton M. Worsely, 33 Agr Dec 1547, 
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1580-1581 (1974). As stated in the Worsley case, supra, 33 Agr Dec at 
1580-1581: 


Although there are distinct differences between the imposition of a fine and 
the suspension of a respondent’s registration, nonetheless, in determining the 
appropriate suspension period, it is relevant to consider the monetary effect of 
a particular suspension order on the respondent. As stated in Jn re American 
Fruit Purveyors, Inc., 30 Agriculture Decisions 1542, 1596, fm. 39 (1971): 


It would be helpful in determining the sanction in a case if the record con- 
tained testimony as to how serious or detrimental the particular violation in- 
volved in the case is to the regulated industry. In addition, testimony as to the 
nature of the respondent’s business would also be helpful so that the Judicial 
Officer would have some idea as to how “costly” a particular suspension would 
be to the respondent. For example, in the absence of any evidence as to the 
nature of the respondent’s business, the Judicial Officer might not know 
whether a particular suspension order would “cost” the respondent $100 or 
$10,000. *? 


This does not, of course, mean that the monetary “costs” of suspension orders 
should be made uniform. If that were the standard, the suspension order in this 
case would have to be for 960 days (16 times 60 days) to be comparable to the 
suspension order in the Trenton Livestock case. Nonetheless, the effect of a sus- 
pension order on a particular respondent, in view of the size and nature of the 
respondent’s business, is a circumstance to be considered in determining what 
sanction will serve as an effective deterrent to future violations by the respond- 
ent and by other potential violators. 


52 In In re James J. Miller, 33 Agriculture Decisions 53, 76 (1974), affirmed, 
No. 74-1234 (C.A. 5), decided August 8, 1974, it was stated the “liInsofar as 
practicable, the sanctions imposed under a regulatory Act against comparable 
violators for comparable violations should be reasonably uniform.” However, it 
was explained that “[clomparability depends upon many circumstances, such as 
the nature of the violation, the nature of the respondent’s business, the re- 
spondent’s prior record as to violations, prior warnings given to the respondent, 
the deliberateness of the violation, etc.” (emphasis supplied; id. at 76, fn. 42). 


Considering all of these circumstances, it would seem that an appro- 
priate sanction in this case would be a suspension of respondent’s license 
for 90 days insofar as respondent’s consignment activities are involved, 
but only for 21 days insofar as its dealer activities are involved. A com- 
plete 21-day suspension of respondent’s license will bring the costs of re- 
spondent’s violations to over $50,000 ® (not counting attorney’s fees), 


§ This includes loss of respondent’s daily net profit (in 1976) of $693.84 (after D.C. and 
Federal income taxes); continuing operating expenses of $959.58 per day ($2,048.20 x 
.4685 (reduced because of tax savings) ); $9,000 auditor’s expense; and $3,129.52 excess 
restitution; totalling $46,851.34. Losses incident to stopping and starting operations will 
bring this to over $50,000. (Respondent’s estimate that stopping and starting losses would 
equal about one-third of the losses due to net profit loss and continuing operating expenses 
appears excessive since such losses are not directly proportional to the length of the sus- 
pension). 
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which is over one-fifth of respondent’s annual net income (after D.C. and 
Federal taxes). This should serve as an effective deterrent to future 
violations by respondent and others. ” 


Although a suspension order has never been issued under the Per- 
ishable Agricultural Commodities Act involving less than the total 
activities of the licensee, such suspensions have been issued under com- 
parable regulatory programs. See Jn re Louis Romoff, 31 Agr Dec 158, 
197 (1972); In re W. I. Bowman, 23 Agr Dec 1074, 1089-1090 (1964), 
affirmed sub nom. Bowman v. U. S. Department of Agriculture, 363 
F.2d 81 (C.A. 5). 


The suspension of less than the licensee’s total regulated activities 
would not generally be appropriate in view of a number of considera- 
tions, including the difficulties of administrative enforcement. But such 
a sanction seems particularly appropriate in the circumstances of the 
present case. ° 


In view of a number of arguments and views advanced in this proceed- 
ing, it should be said once again that consent orders are entitled to no 
weight whatever in determining the sanction to be imposed in a litigated 
case. See the Appendix, pp. 23a-24a; In re National Meat Packers, Inc., 
I&G Doc. No. 60, decided October 27, 1978. 


Respondent argues that any suspension of its license will cause 
damage to particular growers and customers who are dependent upon re- 
spondent, and to about 50 employees. However, it is well settled that 
such considerations are irrelevant in determining what sanction should 
be imposed in a particular case. In re Cordele Livestock Co., 36 Agr Dec 
1114, 1136 (1977); In re Red River Livestock Auction, 36 Agr Dec 980, 
989-990 (1977); In re Livestock Marketers, 35 Agr Dec 1552, 1562 
(1976), affirmed sub nom. Livestock Marketers, Inc. v. United States, 
558 F2d 748 (C.A. 5), certiorari denied; In re Overland Stockyards, 34 
Agr Dec 1808, 1851-1852 (1975). 


7 Respondent’s violations were caused by improper use of its employees, rather than by not 
having sufficient employees. If respondent’s violations had resulted from failure to hire 
enough employees, thereby saving a substantial sum of money, the sanction would have 
had to eliminate that savings. Similarly, if respondent had made a large profit from the 
violations, the sanction would have had to eliminate that profit. 


® During the 90 days in which respondent’s license is suspended insofar as it relates to con- 
signment transactions, the persons responsibly connected with respondent could not 
handle consignment transactions for another licensee. (They could handle dealer trans- 
actions for another licensee after the 21-day total suspension.) However, in the present case 
there is no real likelihood that those responsibly connected with respondent will seek alter- 
native employment during either suspension period. 
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Respondent contends that the number of employees to be thrown out 
of work by a suspension order was a relevant factor in determining the 
sanction in In re Overland Stockyards, 34 Agr Dec 1808, 1850 (1975). 
But the number of employees employed by Overland Stockyards was re- 
ferred to solely to show that Overland Stockyards was much larger than 
the typical stockyards. 


For the foregoing reasons, the following order should be issued: 


Respondent’s license is suspended for a period of 90 days insofar as it 
involves respondent’s handling of produce on consignment or in any 
other fiduciary capacity. Respondent’s license is suspended for a period 
of 21 days insofar as it involves respondent’s buying or selling of pro- 
duce as a dealer. 


This order shall take effect on the 20th day after service on re- 
spondent. 


APPENDIX 


Excerpt from Jn re Braxton McLinden Worsley, 33 Agriculture 
Decisions 1547, 1556-1571 (1974): * 


* Excerpt omitted. 


(No. 18,813) 


CARL MAGGIO, INC. v. HARRY BECKER PRODUCE Co. PACA Docket No. 
2-4538. Decided November 9, 1978. 


Good delivery — failure to make — Suitable shipping condition warranty 

— breach of — Rejection — untimely notice of constituting acceptance — 

Damages — failure to prove by failing to submit evidence of market price 

or actual value of goods delivered — Invoice price — failure to pay — 
Reparation awarded 
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Where respondent accepted the lettuce in issue as found herein and failed to prove dam- 
ages resulting from complainant’s breach of warranty, respondent is liable to com- 
plainant for the invoice price of $2,372.00, for which reparation is awarded com- 
plainant against respondent with interest. 


George L. Aubey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $2,372.00 
against respondent in connection with a shipment of lettuce in interstate 
commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent who filed an answer thereto, denying liability to 
complainant. 


The amount of damages claimed is less than $3,000.00; thus the short- 
ened procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to this procedure the verified pleadings of 
the parties are considered a part of the evidence of the case, as is the 
Department’s report of investigation. Complainant submitted further 
evidence in the form of an opening statement, and respondent filed an 
answering statement. Complainant filed a statement in reply. In addi- 
tion complainant has filed a brief. 


FINDINGS OF FACT 


1. Complainant, Carl Joseph Maggio, Inc. is a corporation whose ad- 
dress is P.O. Box 536, King City, California. 


2. Respondent, Harry Becker Produce Co., is a corporation, whose ad- 
dress is 7201 West Fort Street, Detroit, Michigan. At the time of the 
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transaction involved herein, respondent was licensed under the Act. 


3. On or about June 24, 1976, in the course of interstate commerce 
complainant in California sold and shipped to respondent in Detroit, 
Michigan, one carload (car PFE 300312) of lettuce. 


4. This sale was negotiated by a broker, J. J. Distributing Co. (John 
Jackson) of Salinas, California, who issued a confirmation dated June 
24, 1976, which stated in relevant part as follows: 


Buyer: Becker Produce Co. (address); Seller: Maggio, Inc. (address); Terms: 
F.0.B. Commodity and specifications: 980/2 “Maggio” Lettuce 2.00 + 40 ve. 


5. The car arrived in Detroit on or about June 30, 1976. Respondent 
received notice of its arrival at 2:00 p.m. on that date. The car was 
placed on the track used by respondent at or before 8:55 a.m. on July 1, 
1976. 


6. The temperature recording tape for this car showed 180 plus con- 
tinuous hours of temperature in the mid 30’s. 


7. On or before the time of placement of this car on July 1, 1976, re- 
spondent had ordered a USDA inspection of the car. This was attempted 
by the inspectors on that date but could not be accomplished because of 


the inaccessibility of the interior of the car. Respondent removed some 
of the produce on the afternoon of July 1 but this was too late for the car 
to be inspected that day. 


8. USDA inspection at 5:00 a.m. on July 2, 1976 showed the follow- 
ing: 


CONDITION OF EQUIPMENT: Mechanical refrigerator unit running. 


PRODUCTS INSPECTED: Iceberg type LETTUCE in cartons printed, “Maggio 
2 Dozen Carl Joseph Maggio Inc. Main Office: King City, Ca.” 


Applicant States: 980 cartons. 


CONDITION OF LOAD: Through lengthwise and crosswise load 5 to 7 rows 5 
to 7 layers. 


CONDITION OF PACK: Tight in layers. 
TEMPERATURE OF PRODUCT: At doorway Top: 36°. Bottom: 37°F. 
SIZE: Fairly uniform. 


QUALITY: Clean and fairly well trimmed; outer head leaves green color. Aver- 
age 95% hard or firm, 5% fairly firm. Grade defects average 8% broken mid- 
ribs. 


CONDITION: Heads or portions of heads not affected by condition defects are 
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fresh and crisp. Head leaves: Damage by Tipburn from 4 to 10 heads per car- 
tons, average 28%. Decay in most cartons from 2 to 5 heads, some none, aver- 
age 11% Gray Mold Rot in various stages, mostly advanced. Wrapper leaves: 
No decay. 


GRADE: Meets quality requirements but fails to grade U.S. No. 1, 95% hard or 
firm only account condition. 


REMARKS: Inspection and certificate restricted to product and lading all lay- 
ers of stacks in doorway area and 1 adjacent stack each side, this portion made 
accessible by applicant. 


9. Respondent called the broker on July 2, 1976 at 7:30 a.m. Califor- 
nia time and tried to reject the load because of poor condition. Between 
7:30 a.m. and 8:00 a.m. the broker relayed this information by telephone 
to an employee of complainant. 


10. By telegram of July 3, 1976, received July 6, 1976, complainant 
notified respondent that it was refusing to accept the rejection because 
the car had not been made accessible for prompt inspection. 


11. Subsequent negotiations between the parties about this car result- 
ed in no agreement. Complainant attempted to divert the car to New 
York but abandoned it on or about July 6, 1976 upon the carrier’s de- 
mand for a guarantee of freight charges. 


12. Under date of June 24, 1976, complainant invoiced respondent as 
follows, no part of which has been paid: 


950 2Doz Carton Lettuce Maggio 2.00 1,960.00 
Ryan Thermometer 20.00 

Cooling 392.00 

2,372.00 


13. Complainant filed a timely formal complaint herein on January 6, 
1977, within nine months of the accrual of its alleged cause of action. 


CONCLUSIONS 


This car did not make good delivery. The deterioration of the produce 
as shown on the USDA inspection of July 2, was due to unsuitable ship- 
ping condition because transportation temperature was normal through- 
out. Thus a rejection would have been justified. However, respondent’s 
rejection of the car came too late; i.e., more than 24 hours after notice of 
arrival and placement of the car in a location accessible for inspection. 
This occurred, at the latec+ 1t 8:55 a.m. on July 1, 1976. Respondent’s 
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1580-1581 (1974). As stated in the Worsley case, supra, 33 Agr Dec at 
1580-1581: 


Although there are distinct differences between the imposition of a fine and 
the suspension of a respondent’s registration, nonetheless, in determining the 
appropriate suspension period, it is relevant to consider the monetary effect of 
a particular suspension order on the respondent. As stated in Jn re American 
Fruit Purveyors, Inc., 30 Agriculture Decisions 1542, 1596, fm. 39 (1971): 


It would be helpful in determining the sanction in a case if the record con- 
tained testimony as to how serious or detrimental the particular violation in- 
volved in the case is to the regulated industry. In addition, testimony as to the 
nature of the respondent’s business would also be helpful so that the Judicial 
Officer would have some idea as to how “costly” a particular suspension would 
be to the respondent. For example, in the absence of any evidence as to the 
nature of the respondent’s business, the Judicial Officer might not know 
whether a particular suspension order would “cost” the respondent $100 or 
$10,000. *? 


This does not, of course, mean that the monetary “costs” of suspension orders 
should be made uniform. If that were the standard, the suspension order in this 
case would have to be for 960 days (16 times 60 days) to be comparable to the 
suspension order in the Trenton Livestock case. Nonetheless, the effect of a sus- 
pension order on a particular respondent, in view of the size and nature of the 
respondent’s business, is a circumstance to be considered in determining what 
sanction will serve as an effective deterrent to future violations by the respond- 
ent and by other potential violators. 


52 In In re James J. Miller, 33 Agriculture Decisions 53, 76 (1974), affirmed, 
No. 74-1234 (C.A. 5), decided August 8, 1974, it was stated the “[iJnsofar as 
practicable, the sanctions imposed under a regulatory Act against comparable 
violators for comparable violations should be reasonably uniform.” However, it 
was explained that “[clomparability depends upon many circumstances, such as 
the nature of the violation, the nature of the respondent’s business, the re- 
spondent’s prior record as to violations, prior warnings given to the respondent, 
the deliberateness of the violation, etc.” (emphasis supplied; id. at 76, fn. 42). 


Considering all of these circumstances, it would seem that an appro- 
priate sanction in this case would be a suspension of respondent’s license 
for 90 days insofar as respondent’s consignment activities are involved, 
but only for 21 days insofar as its dealer activities are involved. A com- 
plete 21-day suspension of respondent’s license will bring the costs of re- 
spondent’s violations to over $50,000 ® (not counting attorney’s fees), 
® This includes loss of respondent’s daily net profit (in 1976) of $693.84 (after D.C. and 
Federal income taxes); continuing operating expenses of $959.58 per day ($2,048.20 x 

.4685 (reduced because of tax savings) ); $9,000 auditor’s expense; and $3,129.52 excess 
restitution; totalling $46,851.34. Losses incident to stopping and starting operations will 
bring this to over $50,000. (Respondent’s estimate that stopping and starting losses would 
equal about one-third of the losses due to net profit loss and continuing operating expenses 


appears excessive since such losses are not directly proportional to the length of the sus- 
pension). 
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which is over one-fifth of respondent’s annual net income (after D.C. and 
Federal taxes). This should serve as an effective deterrent to future 
violations by respondent and others. ’ 


Although a suspension order has never been issued under the Per- 
ishable Agricultural Commodities Act involving less than the total 
activities of the licensee, such suspensions have been issued under com- 
parable regulatory programs. See Jn re Louis Romoff, 31 Agr Dec 158, 
197 (1972); In re W. I. Bowman, 23 Agr Dec 1074, 1089-1090 (1964), 
affirmed sub nom. Bowman vy. U. S. Department of Agriculture, 363 
F.2d 81 (C.A. 5). 


The suspension of less than the licensee’s total regulated activities 
would not generally be appropriate in view of a number of considera- 
tions, including the difficulties of administrative enforcement. But such 
a sanction seems particularly appropriate in the circumstances of the 
present case. ° 


In view of a number of arguments and views advanced in this proceed- 
ing, it should be said once again that consent orders are entitled to no 
weight whatever in determining the sanction to be imposed in a litigated 
case. See the Appendix, pp. 23a-24a; In re National Meat Packers, Inc., 
I&G Doc. No. 60, decided October 27, 1978. 


Respondent argues that any suspension of its license will cause 
damage to particular growers and customers who are dependent upon re- 
spondent, and to about 50 employees. However, it is well settled that 
such considerations are irrelevant in determining what sanction should 
be imposed in a particular case. In re Cordele Livestock Co., 36 Agr Dec 
1114, 1136 (1977); In re Red River Livestock Auction, 36 Agr Dec 980, 
989-990 (1977); In re Livestock Marketers, 35 Agr Dec 1552, 1562 
(1976), affirmed sub nom. Livestock Marketers, Inc. v. United States, 
558 F2d 748 (C.A. 5), certiorari denied; In re Overland Stockyards, 34 
Agr Dec 1808, 1851-1852 (1975). 


7 Respondent’s violations were caused by improper use of its employees, rather than by not 
having sufficient employees. If respondent’s violations had resulted from failure to hire 
enough employees, thereby saving a substantial sum of money, the sanction would have 
had to eliminate that savings. Similarly, if respondent had made a large profit from the 
violations, the sanction would have had to eliminate that profit. 


® During the 90 days in which respondent’s license is suspended insofar as it relates to con- 
signment transactions, the persons responsibly connected with respondent could not 
handle consignment transactions for another licensee. (They could handle dealer trans- 
actions for another licensee after the 21-day total suspension.) However, in the present case 
there is no real likelihood that those responsibly connected with respondent will seek alter- 
native employment during either suspension period. 
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Respondent contends that the number of employees to be thrown out 
of work by a suspension order was a relevant factor in determining the 
sanction in In re Overland Stockyards, 34 Agr Dec 1808, 1850 (1975). 
But the number of employees employed by Overland Stockyards was re- 
ferred to solely to show that Overland Stockyards was much larger than 
the typical stockyards. 


For the foregoing reasons, the following order should be issued: 


Respondent’s license is suspended for a period of 90 days insofar as it 
involves respondent’s handling of produce on consignment or in any 
other fiduciary capacity. Respondent’s license is suspended for a period 
of 21 days insofar as it involves respondent’s buying or selling of pro- 
duce as a dealer. 


This order shall take effect on the 20th day after service on re- 
spondent. 


APPENDIX 


Excerpt from Jn re Braxton McLinden Worsley, 33 Agriculture 
Decisions 1547, 1556-1571 (1974): * 


* Excerpt omitted. 


(No. 18,813) 


CARL MAGGIO, INC. v. HARRY BECKER PRODUCE Co. PACA Docket No. 
2-4538. Decided November 9, 1978. 


Good delivery — failure to make — Suitable shipping condition warranty 

— breach of — Rejection — untimely notice of constituting acceptance — 

Damages — failure to prove by failing to submit evidence of market price 

or actual value of goods delivered — Invoice price — failure to pay — 
Reparation awarded 
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Where respondent accepted the lettuce in issue as found herein and failed to prove dam- 
ages resulting from complainant’s breach of warranty, respondent is liable to com- 
plainant for the invoice price of $2,372.00, for which reparation is awarded com- 
plainant against respondent with interest. 


George L. Aubey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $2,372.00 
against respondent in connection with a shipment of lettuce in interstate 
commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent who filed an answer thereto, denying liability to 
complainant. 


The amount of damages claimed is less than $3,000.00; thus the short- 
ened procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to this procedure the verified pleadings of 
the parties are considered a part of the evidence of the case, as is the 
Department’s report of investigation. Complainant submitted further 
evidence in the form of an opening statement, and respondent filed an 
answering statement. Complainant filed a statement in reply. In addi- 
tion complainant has filed a brief. 


FINDINGS OF FACT 


1. Complainant, Carl Joseph Maggio, Inc. is a corporation whose ad- 
dress is P.O. Box 536, King City, California. 


2. Respondent, Harry Becker Produce Co., is a corporation, whose ad- 
dress is 7201 West Fort Street, Detroit, Michigan. At the time of the 
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transaction involved herein, respondent was licensed under the Act. 


3. On or about June 24, 1976, in the course of interstate commerce 
complainant in California sold and shipped to respondent in Detroit, 
Michigan, one carload (car PFE 300312) of lettuce. 


4. This sale was negotiated by a broker, J. J. Distributing Co. (John 
Jackson) of Salinas, California, who issued a confirmation dated June 
24, 1976, which stated in relevant part as follows: 


Buyer: Becker Produce Co. (address); Seller: Maggio, Inc. (address); Terms: 
F.0.B. Commodity and specifications: 980/2 “Maggio” Lettuce 2.00 + 40 ve. 


5. The car arrived in Detroit on or about June 30, 1976. Respondent 
received notice of its arrival at 2:00 p.m. on that date. The car was 
placed on the track used by respondent at or before 8:55 a.m. on July 1, 
1976. 


6. The temperature recording tape for this car showed 180 plus con- 
tinuous hours of temperature in the mid 30’s. 


7. On or before the time of placement of this car on July 1, 1976, re- 
spondent had ordered a USDA inspection of the car. This was attempted 
by the inspectors on that date but could not be accomplished because of 


the inaccessibility of the interior of the car. Respondent removed some 
of the produce on the afternoon of July 1 but this was too late for the car 
to be inspected that day. 


8. USDA inspection at 5:00 a.m. on July 2, 1976 showed the follow- 
ing: 
CONDITION OF EQUIPMENT: Mechanical refrigerator unit running. 


PRODUCTS INSPECTED: Iceberg type LETTUCE in cartons printed, “Maggio 
2 Dozen Carl Joseph Maggio Inc. Main Office: King City, Ca.” 


Applicant States: 980 cartons. 


CONDITION OF LOAD: Through lengthwise and crosswise load 5 to 7 rows 5 
to 7 layers. 


CONDITION OF PACK: Tight in layers. 
TEMPERATURE OF PRODUCT: At doorway Top: 36°. Bottom: 37°F. 
SIZE: Fairly uniform. 


QUALITY: Clean and fairly well trimmed; outer head leaves green color. Aver- 
age 95% hard or firm, 5% fairly firm. Grade defects average 8% broken mid- 
ribs. 


CONDITION: Heads or portions of heads not affected by condition defects are 
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fresh and crisp. Head leaves: Damage by Tipburn from 4 to 10 heads per car- 
tons, average 28%. Decay in most cartons from 2 to 5 heads, some none, aver- 
age 11% Gray Mold Rot in various stages, mostly advanced. Wrapper leaves: 
No decay. 


GRADE: Meets quality requirements but fails to grade U.S. No. 1, 95% hard or 
firm only account condition. 


REMARKS: Inspection and certificate restricted to product and lading all lay- 
ers of stacks in doorway area and 1 adjacent stack each side, this portion made 
accessible by applicant. 


9. Respondent called the broker on July 2, 1976 at 7:30 a.m. Califor- 
nia time and tried to reject the load because of poor condition. Between 
7:30 a.m. and 8:00 a.m. the broker relayed this information by telephone 
to an employee of complainant. 


10. By telegram of July 3, 1976, received July 6, 1976, complainant 
notified respondent that it was refusing to accept the rejection because 
the car had not been made accessible for prompt inspection. 


11. Subsequent negotiations between the parties about this car result- 
ed in no agreement. Complainant attempted to divert the car to New 
York but abandoned it on or about July 6, 1976 upon the carrier’s de- 
mand for a guarantee of freight charges. 


12. Under date of June 24, 1976, complainant invoiced respondent as 
follows, no part of which has been paid: 


950 2Doz Carton Lettuce Maggio 2.00 1,960.00 
Ryan Thermometer 20.00 

Cooling 392.00 

2,372.00 


13. Complainant filed a timely formal complaint herein on January 6, 
1977, within nine months of the accrual of its alleged cause of action. 


CONCLUSIONS 


This car did not make good delivery. The deterioration of the produce 
as shown on the USDA inspection of July 2, was due to unsuitable ship- 
ping condition because transportation temperature was normal through- 
out. Thus a rejection would have been justified. However, respondent’s 
rejection of the car came too late; i.e., more than 24 hours after notice of 
arrival and placement of the car in a location accessible for inspection. 
This occurred, at the latec+ 1t 8:55 a.m. on July 1, 1976. Respondent’s 
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telephone call to the California broker occurred at 7:30 a.m. California 
time on the following day, or 10:30 a.m. Detroit time, and the message 
was not received by complainant until some time later. More than 25 
hours had elapsed after placement before any attempt to notify was 
made. According to section 46.2 of the PACA regulations, definitions 
(cc) and (dd) (7 CFR 46.2 (cc), (dd) ), the failure to give notice of a rejec- 
tion of a rail shipment of fresh produce within 24 hours amounts to an 
acceptance. 


Respondent’s attempts to justify its failure to obtain inspection on 
July 1, 1976, are set out in its answer as follows: 


On Thursday, July 1, 1976, government advised us that we would have to 
break out some lettuce for them to be able to inspect car. This was done in the 
afternoon of the same day, however, it was too late for government inspection, 
consequently, inspection was taken at 5:00 a.m. on July 2, 1976 by USDA. 


We believe that the respondent should have been more diligent in 
making the contents of this car accessible when the inspectors were 
available on the day after its arrival. Failure to do this caused the run- 
ning of the 24 hours which amounted to an acceptance of the car. The at- 
tempted rejection on July 2 came too late to be effective. 


Respondent alleges that the complainant should have notified re- 
spondent sooner of its refusal to accept return of the car. However, it 
apparently sent a return wire on July 3. The intervening holiday proba- 
bly caused its tardy arrival. In any event, we do not see that complainant 
was constrained by any time limit to notify the respondent that it was 
refusing to accept the rejection. 


Since respondent accepted the goods (which were later wrongfully re- 
jected) it is liable for the full invoice price less damages for breach of 
warranty (U.C.C. §§ 2-607, 709 & 714). Here arrival condition after 
normal transportation indicates that the implied warranty of suitable 
shipping condition was breached. Damages for breach of warranty under 
§ 2-714 (2) of the U.C.C. are the difference between the actual value of 
the goods and their market value if as warranted, at the time and place 
of acceptance. Naturally the party alleging the breach of warranty has 
the burden of proving damages. Trautmann Bros. v. S. Strock & Co., 19 
A.D. 431 (1960). Here respondent has offered no evidence of market 
prices or actual value. Market prices for lettuce making good arrival 
might be reconstructed from official market reports, but this would be 
of no value because the actual value of the product is not known. When 
respondent failed to deal with the contents of this car it missed its 
opportunity to prove damages for breach of warranty by disposing of the 
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lot and accounting therefor. Respondent is thus liable for the full invoice 
price, and its failure to make timely payment is a violation of section 2 of 
the Act for which reparation must be awarded. 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation $2,372.00 with interest thereon at the rate of 
eight percent per annum from August 1, 1976 until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,814) 


JACOBSON PRODUCE, INC. v. R. L. BURNETT BROKERAGE COMPANY, alt/a 
BEST POTATO PRODUCTS COMPANY. PACA Docket No. 2-4794. De- 
cided November 9, 1978. 


Agency — established — Authority — evidence of — Purchaser — actual — 
Contract price — failure to pay — Reparation awarded 


Where the produce in issue was purchased by respondent through its agent, who had au- 
thority to make such purchases, respondent is liable to complainant for the purchase 
price thereof, $4,750.00, for which reparation is awarded complainant against re- 
spondent R. L. Burnett, Jr. with interest. 


George Aubrey, Presiding Officer. 
Respondent pro se. 
Arthur Slavin, New York, NY, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $4,750.00 
against the respondent in connection with a transaction involving a sale 
of mixed produce in New York. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent. Respondent filed an answer denying his liabil- 
ity to the complainant. 


The amount claimed in the formal complant is more than $3,000.00. 
However respondent did not request an oral hearing. Therefore, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case as is the De- 
partment’s report of investigation. The parties were given an oppor- 
tunity to submit further evidence in the form of sworn statements and 
to file briefs. Complainant filed an opening statement. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jacobson Produce Company, Inc., is a corporation 
whose address is 338 New York Terminal Market, Bronx, New York. 


2. Respondent, R. L. Burnett, Jr., is an individual doing business as 
R. L. Burnett Brokerage Company and also as Best Potato Products 
Company whose address is P.O. Box 4012, Virginia Beach, Virginia. At 
the time of the transaction alleged herein respondent was licensed under 
the Act. 


3. On or about March 7, 1977, R. L. Burnett, Sr., father of respondent 
and purporting to act for him, purchased from complainant at its place 
of business in Bronx, New York, the following produce: 


Quantity Description Unit Price 
200 Lettuce cartons $ 8.000 
100 Apples cartons 10.250 

50 Jumbo Onion sax 10.000 
50 Box Potatoes Loose cartons 6.500 
200 Oranges cartons 6.500 
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R. L. Burnett took immediate delivery and removed the produce on the 
same day. 


4. Complainant invoiced this transaction to respondent as Best Pota- 
to Company on March 10, 1977, but no part of the invoice has been paid. 


5. Complainant filed a timely formal complaint herein on June 2, 
1977, within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Respondent does not deny the sale to his father, but maintains that he 
was not acting as respondent’s agent, but was, in fact, trading for him- 
self. The uncontradicted affidavit of complainant’s president describes 
how, sometime before March, 1977, he was telephonically advised by re- 
spondent that: 


Burnette, Sr. would be in the Hunts Point Market to visit me, and to show me 
samples of his products, which was whole peeled potatoes. He wished to discuss 
with me the possibility of distributing this product in the New York area, and 
would also discuss with me the purchase of potatoes from time to time. At that 
time Robert Burnette, Jr. also told me that he was doing business with the 
United States Navy in Norfolk, Virginia, area, supplying them with fruits and 
vegetables. Subsequently, Robert Burnette, Sr. came to our place of business, 
stated he was from Best Potato Products and purchased the subject lot of pota- 
toes from us. We had no reason to suspect that there (sic) were not being pur- 
chased in behalf of the respondent herein, to be used by it for resale to the 
United States Navy. At no time were we ever advised, either by Robert Burn- 
ette, Jr., or Robert Burnette, Sr., or by any other person, that there was any 
separate operation conducted by Robert Burnette, Jr. Because Robert Burn- 
ette, Jr., held his father out to be his agent, we believe that we had a right to 
rely on such apparent agency, in making the sale. 


Seavey, in his work on agency, states that in most cases apparent au- 
thority is not created by direct statement of the principal but that when 
it is the other party is bound by what the court decides to be the proper 
interpretation of the statement and not by what he believes it to be. 
(Seavey, Law of Agency, 1964; citing Ham v. Ellis, 42 N.M. 241, 76 P.2d 
952 (1904) ) Seavey goes on to point out that “the most numerous situa- 
tions in which apparent authority is created are those in which an agent 
is appointed to a position which, because of business customs would in- 
clude implied authority to do a variety of acts, unless his authority to do 
this was excluded by the principal.” In the case of Hartley v. United 
Mine Workers of America, 381 Pa. 430, 113 A.2d,239 (1955) a commit- 
tee appointed by a local union to purchase property for a new union hall 
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was instructed by the union that certain property which had been select- 
ed was not to be purchased unless “restrictions be lifted from two front 
lots and on the building to be built”. Certain restrictions were subse- 
quently eliminated from the proposed real estate contract but other re- 
strictions remained. The committee proceeded to sign the contract and 
render a check for the purchase price. The union stopped payment on the 
check and attempted to rescind the contract and the seller brought suit 
to enforce the contract against the union. The court in holding the union 
liable under the contract stated “the liability of a principal to third par- 
ties for the acts of an agent rest on the following grounds: (1) express au- 
thority, or that which is directly granted; (2) implied authority, to do all 
that is proper, usual, and necessary to the exercise of the authority ac- 
tually granted; (3) apparent authority, as where the principal holds one 
out as agent by words or conduct; and (4) agency by estoppel, which 
arises where the principal, by his culpable negligence in failing to super- 
vise the affairs of his agent, allows him to exercise powers not granted to 
him, and so justifies others in believing he possesses the requisite au- 
thority.” The court went further to cite section 52 of the restatement on 
agency as follows: “Unless otherwise agreed, authority to buy property 
for the principal . . . is inferred from authority to conduct transactions 
for the principal, if such purchase . . . is incidental to such transactions, 
usually accompanies them or is reasonably necessary in accompanying 
them.” 


In this proceeding we are faced first with the interpretation which 
should be given to the telephonic advice of the respondent to the com- 
plainant and also with the problem of what authority is to be inferred 
from the position of the agent Burnette, Sr. First we note that complain- 
ant has offered evidence in the form of a sworn affidavit of the president 
of Denbro Farms, Inc., of Easton, Maine, to the effect that Burnette, Sr., 
between February 26, 1977, and March 10, 1977, purchased potatoes 
from it acting as agent for Burnette, Jr. and that such purchases were 
subsequently paid for by Burnette, Jr. doing business as Best Potato 
Products Company. Invoices covering the purchases are attached to the 
affidavit. This affidavit is not contradicted by respondent, however 
there is no allegation by complainant that it knew at the time of the 
subject transactions of the dealings of Denbro Farms with Burnette, Sr. 


It is nevertheless clear from the evidence of record that Burnette, Sr. 
acted during the time frame in question as a purchaser for Best Potato 
Products Company and in light of the fact that his contact with com- 
plainant was preceded by telephonic introduction from Burnette, Jr. 
which specifically discussed Burnette, Jr.’s needs for a supply of mixed 
fruits and vegetables we find that Burnette, Sr. had apparent authority 
to make the purchases as set forth in Finding of Fact 3 on behalf of 
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Burnette, Jr. and that Burnette, Jr. should be held liable for the pur- 
chase price of such commodities. R. L. Burnette, Jr.’s failure to pay to 
complainant the purchase price of the mixed produce as set forth in 
Finding of Fact 3, or $4,750.00, to complainant is a violation of section 2 
of the Act for which reparation should be awarded with interest. 


Within 30 days from the date of this order respondent shall pay to 
complainant the sum of $4,750.00 with interest thereon at the rate of 
eight percent per annum from April 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,815) 


UCON PRODUCE, INC. v. JIMMY SHMON PRODUCE BROKER, INC. PACA 
Docket No. 2-4766. Decided November 9, 1978. 


Agent — for undisclosed principals — reparation awarded against 


In a verbal contract, where respondent acted as agent for undisclosed principals in connec- 
tion with the produce in issue, respondent is liable for the purchase price thereof, 
less the amounts already remitted, less brokerage. Deducting these amounts from 
the purchase price leaves an amount due and owing complainant of $3,476.50 for 
which reparation is awarded complainant against respondent with interest. 


George S. Whitten, Presiding Officer. 
James Ririe, Rigby, ID, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks an award in the amount 
of $3,476.50 against respondent in connection with a transaction in in- 
terstate commerce involving four carloads of potatoes shipped from 
Idaho to Texas. 


Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the complaint was served upon re- 
spondent, which filed an answer denying liability. 


The amount claimed in the formal complaint is more than $3,000.00. 
However, respondent did not request an oral hearing. Therefore, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is the De- 
partment’s report of investigation. The parties were given opportunity 
to file additional evidence in the form of verified statements, however, 
neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ucon Produce, Inc., is a corporation whose address is 
P.O. Box 177, Ucon, Idaho. 


2. Respondent, Jimmy Shmon Produce Broker, Inc., is a corporation 
whose address is 3100 Produce Row, Room 12-A, Houston, Texas. At the 
time of the transaction involved herein respondent was licensed under 
the Act. 


3. Pursuant to oral contracts negotiated by respondent with unknown 
buyers in Texas, complainant shipped on or about December 15, 17, and 
31, 1976, four carloads of potatoes from Idaho consigned to “Shmon 
Brokerage, Houston, Texas.” The total F.0.B. price, net of everything 
except brokerage, was $19,852.50 for the four shipments. 


4. At unknown dates respondent delivered all the potatoes to several 
buyers, and has collected and remitted to complainant proceeds in the 
amount of $16,376.00 less brokerage, leaving an amount due of 
$3,476.50. 


5. A formal complaint was filed on June 27, 1977, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 
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It is clear from the evidence adduced in this proceeding that the pur- 
chasers of the four carloads of potatoes in question were not disclosed to 
complainant at the time that the contract of sale was entered into. In 
Mawer-Gulden-Annis, Inc. v. Brazilian & Colombian Coffee Company, 
49 Ill. App. 2d 400, 199 N.E. 2d 222 (1964) it was held in a situation sim- 
ilar to the one in this proceeding that a broker in a sale to a partially dis- 
closed buyer was liable as a principal on the contract. The court stated 
the general rule as follows “It is a settled rule in verbal contracts, if the 
agent does not disclose his agency and name his principal, he binds him- 
self and becomes subject to all liabilities, express and implied, created by 
the contract and transaction, in the same manner as if he were the prin- 
cipal in interest .... And the fact that the agent is known to be a com- 
mission merchant, auctioneer, or other professional agent, makes no dif- 
ference. .. . The duty is upon the agent, who wishes to avoid liability, to 
disclose the name or identity of his principal clearly and in such a man- 
ner as to bring such adequately to the actual notice of the other party, 
and it is not sufficient that the third person has knowledge of facts and 
circumstances which would, if reasonably followed by inquiry, disclose 
the identity of the principal.” 


We conclude that respondent herein acted as an agent for undisclosed 
principals and is therefore liable for the remaining purchase price of the 
potatoes or $3,476.50. Respondent’s failure to pay complainant this 


amount is a violation of section 2 of the Act for which reparation should 
be awarded with interest. 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $3,476.50 with interest thereon at 
thé rate of eight percent per annum from February 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,816) 


CALIFORNIA LETTUCE FARMS, INC. v. THE COMMISSION HOUSE, INC. 
PACA Docket No. 2-5224. Decided November 13, 1978. 


Order for payment of undisputed amount 


Dennis Becker, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
formal complaint was filed on July 3, 1978. Complainant seeks to re- 
cover $13,741.47, which amount is alleged to be part of the purchase 
price for 6 truckloads of bulk lettuce and bulk cabbage sold to and ac- 
cepted by respondent in February of 1978. A copy of the formal com- 
plaint was served upon respondent on September 6, 1978. Respondent 
filed an answer to the formal complaint on September 22, 1978 ad- 
mitting that $9,871.83 of the amount claimed by complainant was due 


and owing to complainant on account of the transactions involved here- 
in. 


Section 7(a) of the Act (7 U.S.C. 499g(a) ) provides in part: 


If after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may issue an order directing the 
respondent to pay the complainant the undisputed amount . . . leaving the re- 
spondent’s liability for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $9,871.83. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order with interest thereon at the rate of 8 percent per annum from 
March 1, 1978, until paid. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 


This order shall be published and copies hereof shall be served upon 
the parties. 
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(No. 18,817) 


GERALD E. MANN v. PACIFIC COAST FRUIT COMPANY. PACA Docket No. 
2-4941. Decided November 13, 1978. 


Estoppel — agency relationship established — notification of rejection 

communicated — Suitable shipping condition warranty — applicability of 

— Good delivery — failure to make — Net proceeds — remittance of — Dis- 
missal 


Where the tomatoes in issue failed to make good delivery, respondent’s rejection thereof 
was rightful. And, where respondent handled the tomatoes on consignment and re- 
mitted the net proceeds of sale to complainant, the complaint is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Richard L. Amato, Portland, OR, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $4,546.85, in connection with the shipment 
of a truckload of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent. Respondent filed an answer denying liability to 
complainant. 


Although the amount of damages claimed herein exceeds $3,000.00 
the parties waived oral hearing. Accordingly the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, the parties were given 
the opportunity to submit additional evidence in support of their respec- 
tive positions by means of verified statements. No such evidence was 
submitted. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Gerald E. Mann, is an individual whose address is 
P.O. Drawer Y, Hidalgo, Texas. 


2. Respondent, Pacific Coast Fruit Company, is a corporation whose 
address is 302 S. E. Washington Street, Portland, Oregon. At the time of 
the transaction involved herein respondent was operating subject to li- 
cense under the Act. 


3. On or about November 9, 1976, complainant acting by or through 
one Joe Saladino, sold to respondent through a broker, Bull & Price of 
Fresno, California, one truckload of tomatoes at the following specifica- 
tions and prices: 


357 cartons of 5 x 6 at $8.00 per carton, or $2,856.00. 
343 cartons of 6 x 6 at $8.00 per carton, or $2,744.00. 
325 cartons of 6 x 7 at $7.50 per carton, or $2,437.50. 
Total price $8,037.50 F.O.B. 


Complainant agreed that the tomatoes were to be 80% U.S. No. 1 at 
shipping point. 


4. On or about November 9, 1976, complainant shipped to respondent 
in Portland, Oregon, one truckload of tomatoes of the quantity and sizes 
specified. 


5. All negotiations with respondent, which resulted in the contract 
herein, were conducted by the broker Bull & Price through their sales- 
man Jaime C. Teyechea. The identity of the shipper was not disclosed to 
respondent. 


6. The truckload of tomatoes arrived at respondent’s place of business 
on Saturday, November 13, 1976. Respondent inspected the load of 
tomatoes and communicated to Bull & Price its rejection thereof. Bull & 
Price communicated the rejection to Joe Saladino shortly thereafter. Joe 
Saladino told Bull & Price to do their best for him. Bull & Price pro- 
ceeded to try to find someone to take the tomatoes but was unsuccessful 
in doing so. Bull & Price then informed respondent of their inability to 
find anyone to take the tomatoes and dispose of them and requested that 
respondent do so for the account of the shipper. Respondent agreed to 
unload the tomatoes and dispose of them for shippers’ account. The to- 
matoes were unloaded into respondent’s cooler on November 13, 1976. 
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7. On Monday, November 15, 1976, the tomatoes were Federally in- 
spected at respondent’s place of business with the following results in 
relevant part: 


Hour: 8:40a.m. 
Condition of load: Stacked at above location. 
Temperature of product: 50° to 56°F. 


Condition: Average approximately 30% green and breaking, 20% turning 
and pink, 40% light red and red, 2 to 8%, average 5% soft. In 
most samples 2 to 18%, in some samples none, average 6% decay, 
mostly bacterial Soft Rot, many Sour Rot in all stages mostly ad- 
vanced. In most samples 4 to 14%, in some samples none, average 
6% damage by sunken discolored areas occurring mostly over 
shoulders. 


8. On November 26, 1976, respondent issued an accounting to Bull & 
Price showing gross proceeds of $6,345.30, a commission of 15% or 
$956.80, an inspection fee of $24.00 and labor charges for repacking of 
$60.00. Total expenses were $1,035.80 and the net proceeds rendered to 
Bull & Price were $5,309.50. Bull & Price deducted freight charges of 
$1,818.85 which had previously been paid by it to the trucker and remit- 
ted $3,490.65 to complainant. 


9. An informal complaint was filed on February 11, 1977, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant offered no explanation concerning the role played in the 
subject transaction by Joe Saladino. However, it is evident from the 
statements of the broker, which were never rebutted or explained by 
complainant, that the broker thought that the tomatoes were being sold 
by Joe Saladino and remained under that impression until sometime af- 
ter the rejection of the tomatoes took place. We conclude that complain- 
ant is estopped to deny at least an agency relationship between itself and 
Joe Saladino. This means that the broker’s notification to Joe Saladino 
of the rejection of respondent constituted a communication of such rejec- 
tion to complainant. We therefore find respondent’s rejection to have 
been effective. 


There remains the question of whether respondent’s rejection was sub- 
stantively rightful. Neither party to the proceeding raised any question 
with regard to the timeliness of the delivery by the trucking company. 
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We therefore find that the suitable shipping condition warranty was ap- 
plicable and the condition of the tomatoes on arrival at destination, as 
indicated by the inspection which was made 2 days after arrival, showed 
damage in excess of what should be allowed for good delivery. Respond- 
ent’s rejection was therefore rightful and its subsequent handling of the 
tomatoes for the account of the complainant in no way negated such 
rejection. See UCC section 2-603. The accounting rendered by respond- 
ent and in turn by the broker to complainant was reasonable under the 
circumstances involved herein. The complaint should be dismissed. 


ORDER 


The complaint is dismissed. Copies of this order shall be served upon 
the parties. 


(No. 18,818) 


WARREN FRUIT Co., INC. v. CAVAZOS CANDY AND PRODUCE. PACA 
Docket No. 2-4913. Decided November 13, 1978. 


Contract — f. o. b. shipping point sale — failure to complete performance of 
— Notice of shipment — failure to give Risk of loss — on seller — Invoice — 
rejection of proper — Dismissal 


Where respondent’s rejection of complainant’s invoice was proper, as found herein, the 
complaint is dismissed. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Donato D. Ramos, Laredo, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U:S.C. §§ 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
$2,700 against respondent in connection with a transaction in interstate 
commerce involving a truck shipment of apples from the State of Wash- 
ington to intended Texas destinations. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon the re- 
spondent, who filed an answer thereto denying liability and asserting 
five affirmative defenses. The amount claimed in the formal complaint 
is less than $3,000. Therefore, the shortened procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under 
this procedure the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of investiga- 
tion. The parties were given an opportunity to submit further evidence 
in the form of sworn statements and to file briefs. Neither party filed ad- 
ditional evidentiary statements, but respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Warren Fruit Company, Inc., is a corporation whose 
address is P.O. Box 543, Yakima, Washington. 


2. Respondent, Cavazos Candy and Produce, is an individual, Ruben 
Cavazos, doing business under that name and style, with an address at 
2805 San Bernardo Avenue, Laredo, Texas. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 


3. Pursuant to an oral contract of sale negotiated on or about April 4, 
1977, by a broker, South Central Produce Brokers of San Antonio, on 
April 5, 1977, complainant loaded and shipped via a truck marked “R 
and C Trucking” a quantity of X Fancy red delicious apples, 75 boxes of 
which were consigned to a firm known as Bohls Brothers in San An- 
tonio, and the remaining 300 boxes to the respondent in Laredo. This 
same truck also contained apples from another Washington shipper, 
Welch Fruit Sales, Inc. 


4. Onor about April 8, 1977, this truck, while in transit to Texas, was 
wrecked in the State of Idaho, and was abandoned by its driver. 


5. On or about that date the supposed owner or lessee of the truck 
trailer, a firm known as Caravan Refrigerated Cargo, Inc., of Dallas, 
Texas, arranged for the salvage of the apples by a local firm known as 
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Grasnick Produce of Garden City, Idaho. From that date on, Caravan 
dealt mostly with complainant, and did not deal with respondent, with 
respect to the apples until October 1977. Subsequently at an unknown 
date (but before June 21, 1977) the proceeds of such salvage, $1,500, 
was remitted to Caravan. On that date Caravan notified both shippers 
(i.e., Warren and Welch) by mail that the proceeds were available, and 
requested their instructions for an appropriate division. It was only 
after June 21, 1977, that complainant notified respondent of the acci- 
dent and disposition of the apples. 


6. By letter of August 23, 1977, complainant finally transmitted its 
invoice dated April 6, 1977, to respondent, and demanded payment in 
the amount of $2,700. 


7. Subsequently, after considerable negotiations among the several 
parties, Caravan refused to pay for the load on the grounds that it had 
been mistakenly identified as the lessee or owner of the truck, when in 
fact such lease had already expired at the time of shipment; and that it 
had no insurance coverage, but was a stranger to the transaction. Its 
final notification of refusal to pay was conveyed to the complainant by 
letter dated November 3, 1977. 


8. By letter dated November 10, 1977, respondent’s counsel advised 


the complainant that the invoice was rejected on grounds, inter alia, that 
the complainant had failed to give respondent notice of the shipment. 


9. Complainant filed a formal complaint to initiate this proceeding on 
December 27, 1977, within nine months after the accrual of its alleged 
cause of action. 


CONCLUSIONS 


There are several gaps in the record. It is not clear when all the parties 
first became aware of the wreck. Nor is it clear whether Caravan had ex- 
press authority from either or both of the shippers to initiate salvage op- 
erations or whether it voluntarily did so. Apparently Caravan was the 
first party to be notified (mistakenly) by Idaho authorities that its truck 
was involved in the wreck. 


Respondent does not dispute that this sale was f.o.b. shipping point, 
but has raised several defenses to negate the conclusion that the apples 
were at its risk at the time of the loss. Of the affirmative defenses in the 
complaint all but one are of dubious merit and will not be discussed since 
respondent prevails on its first defense; viz.: the complaint fails to state 
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a violation by respondent of section 2 of the Perishable Agricultural 
Commodities Act. 


The complaint alleges a contract of sale, but it does not allege that the 
complainant itself completed performance in accordance with the terms 
of the contract. Under section 2-504 of the Uniform Commercial Code ' 
an implied term of every contract of sale, f.o.b. shipping point, is that 
the seller notify the buyer promptly of the shipment. This requirement 
is usually met because most shipments make timely arrival and invoices 
are sent by mail at the time of shipment thereby reducing the notice re- 
quirement to little practical significance. In this case, however, it is of 
paramount significance because only after receipt of such timely notice 
would the buyer have been aware its goods were subject to the hazards of 
transit. The complaint contains no allegation of such notice. The com- 
plaint does have attached certain documents which might have served as 
such notice; e.g. a bill of lading dated April 5, 1977, and an invoice dated 
April 6, 1977. These documents are by no means selfproving, and there 
is no allegation or proof as to when (or if) these documents were ever for- 
warded to the respondent. Indeed the weight of the record is such as to 
lead us to conclude that the documents were not sent until long after the 
accident occurred. ” 


In failing to allege and prove prompt notice of shipment as required by 
U.C.C. § 2-504 the complainant has also failed to allege its full per- 
formance under the contract, and has failed to allege a proper tender 


! That section reads in full: 


§ 2-504. Shipment by Seller 


Where the seller is required or authorized to send the goods to the buyer and 
the contract does not require him to deliver them at a particular destination, 
then unless otherwise agreed he must 


(a) put the goods in the possession of such a carrier and make such a con- 
tract for their transportation as may be reasonable having regard to the 
nature of the goods and other circumstances of the case; and 


(b) obtain and promptly deliver or tender in due form any document nec- 
essary to enable the buyer to obtain possession of the goods or otherwise 
required by the agreement or by usage of trade; and 

(c) promptly notify the buyer of the shipment. 


Failure to notify the buyer under paragraph (c) or to make a proper contract 
under paragraph (a) is a ground for rejection only if material delay or loss en- 
sues. 


2 The record does contain a copy of an August 23, 1977 transmittal letter for the invoice 
addressed to the respondent. This was of course far too late to meet the prompt notice re- 
quirements of the U.C.C. and, significantly, does not refer to any earlier submission of the 
invoice. 
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under U.S.C. § 2-503 *. Under U.C.C. § 2-507 ‘ without such a tender 
the buyer (respondent) had no duty to pay, and therefore its failure to do 
so does not constitute a violation of the Perishable Agricultural Com- 
modities Act of 1930. Stated another way, in accordance with U.C.C. 
§ 2-504, complainant’s failure to notify respondent of the shipment is 
proper grounds for rejection in view of the material delay which ensued. 


The complainant’s subsequent conduct is consistent with the con- 
clusion that it had given no notice to respondent and knew that it was it- 
self threatened with risk of loss. U.C.C. § 2-510 ° leaves such risk on 
the seller making a faulty tender. Here complainant continued negotia- 
tions with Caravan up until Caravan’s final rejection of the claim in No- 
vember 1977. If complainant had truly thought that respondent was the 
owner of the apples its negotiations would have been unwarranted and 
no more than officious intermeddling. 


The complainant takes nothing in this proceeding. 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


’ That section reads in pertinent part: 


§ 2-503. Manner of Seller’s Tender of Delivery 


(1) Tender of delivery requires that the seller put and hold conforming goods at 
the buyer’s disposition and give the buyer any notification reasonably nec- 
essary to enable him to take delivery. . . 


2.2 Se 


(2) Where the case is within the next section respecting shipment tender re- 
quires that the seller comply with its provisions. 


* &@ *& 8 


* The first paragraph of that section reads in pertinent part: 
§ 2-507. Effect of Seller’s Tender; Delivery on Condition 


(1) Tender of delivery is a condition to the buyer’s duty to accept the goods and, 
unless otherwise agreed, to his duty to pay for them. *** 


’ The first paragraph of that section reads in full: 
§ 2-510. Effect of Breach on Risk of Loss 


(1) When a tender of delivery of goods so fails to conform to the contract as to 
give a right of rejection the risk of loss remains on the seller until cure or accep- 
tance. 
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(No. 18,819) 


SENINI ARIZONA, INC. v. GENTILE BROS. COMPANY. PACA Docket No. 
2-4323. Decided November 14, 1978. 


Joint account agreement — parties to — Partnership law — principles of — 

Full disclosure — failure to make to second party as to condition prior to 

agreement — Losses sustained — second partner not liable for contribution 
to — Dismissal 


Where complainant has knowledge of the condition of the lettuce in issue and failed to in- 
form respondent of said condition, respondent has no obligation to complainant for 
a portion of the losses suffered as a result of the venture. The complaint is therefore 
dismissed. 


Bonnie L. Luken, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the amount of $1,360.00 against respondent in connection with a joint 
account transaction involving one carload of lettuce shipped in inter- 
state commerce. 


A copy of the Department’s Report of Investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
which filed an answer thereto, denying the substantive allegations of the 
complaint. 


Since the amount of damages claimed does not exceed $3000, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to this procedure, the par- 
ties were given the opportunity to submit additional evidence in support 
of their respective positions by means of verified statements. Both com- 
plainant and respondent filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Senini Arizona, Inc., is a corporation whose address 
is Post Office Box 5450, Yuma, Arizona. 


2. Respondent, Gentile Bros. Company, is a corporation whose ad- 
dress is 316 Produce Drive, Cincinnati, Ohio. Respondent, at the time of 
the transaction involved herein was licensed under the Act. 


3. On or about May 13, 1975, in the course of interstate commerce, 
complainant and respondent orally agreed to enter into a joint account 
arrangement concerning the sale of one carload of lettuce. The terms of 
the oral contract negotiated between the parties dictated that the joint 
cost of the lettuce was $1.75 per carton plus 40 cents cooling, $120 brok- 
erage fees and $20.00 for 2 Ryan Recorder. The contract was negotiated 
by Stires Brothers, Inc., a broker. The broker’s memorandum of sale re- 
flected the cost of the lettuce as $1.75 joint, terms: F.O.B. 


4. On May 13, 1975, complainant shipped one carload of lettuce, car 
No. SPFE458971, to respondent at respondent’s place of business. The 
carload of lettuce arrived at respondent’s place of business on May 19, 
1975. The lettuce was shipped under tectrol service. Although com- 
plainant originally billed respondent for the cost of the tectrol, this 
charge was later withdrawn. The original agreement between the parties 
did not contemplate use of tectrol. 


5. Upon receipt of the lettuce, respondent secured a federal inspection 
which reflected the condition of the lettuce, in relevant part, as follows: 


Iceberg type LETTUCE in cartons printed “Stagecoach Brand, Ed Senini, 
Yuma, Arizona, 2 Dozen Lettuce.” 


Time of Inspection: 8:55 a.m. 
Temperature of Product: Doorway: Top 37°F; Bottom 38°F. 


Condition: Heads or portions of heads not affected by condition factors are 
fresh and crisp. Wrapper leaves: No decay. Head leaves: From 2 to 5 heads per 
carton, average 14% damaged by Tipburn. In most cartons from 1 to 6 heads, in 
some none, average 11% decay, Bacterial Soft Rot, in early stages. 


6. By telegram of May 20, 1975, respondent informed complainant 
that the lettuce failed to meet good delivery standards and that it would 
try to break the car on the following day. 


7. Respondent held the carload of lettuce, from the date of receipt, 
May 19, 1975, until May 21, 1975, in hope of an improvement in market 
conditions. On May 21, 1975, a second federal inspection was conducted. 
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At that time, the inspection reflected that the condition of the lettuce 
was as follows: “Heads or portions of heads not affected by condition fac- 
tors are fresh and crisp. Wrapper leaves: No Decay. Head leaves: In most 
cartons two to four heads, in many none, average 8 percent damage by 
tipburn. From one to five heads per carton, average 17 percent decay, 
Bacterial Soft Rot, mostly in early stages, some advanced.” 


8. On May 21, 1975, respondent informed complainant that it was un- 
able to sell the lettuce at a profit and advised complainant that shipment 
to another location would perhaps be warranted. 


9. On May 23, 1975, complainant instructed respondent to abandon 
the carload of lettuce to the railroad. Respondent did so on May 27, 
1975. 


10. Complainant invoiced respondent for 1,200 cartons of lettuce, at 
an f.o.b. price of $1.75 joint. 


11. An informal complaint in this case was filed on February 23, 
1975, which was within nine months of the date on which the cause of 
action alleged herein accrued. 


CONCLUSIONS 


Complainant and respondent agreed to act as joint partners in the pur- 
chase and sale of one carload of lettuce. A joint account agreement is 
best described as a partnership arrangement whereby both parties agree 
to share in some fashion the expenses and profits or losses realized upon 
the sale of a commodity. Because a partnership is created upon entrance 
into a joint account agreement, certain rights and duties attach to both 
partners. One such duty is the obligation of one partner to divulge perti- 
nent information to the other partner. “The partners have a duty to 
make a full and fair disclosure to other partners of all information which 
may be of value to the partnership,” Day v. Sidley and Austin, 394 F. 
Supp. 986, 993 (D.D.C. 1975). This principle is especially true where one 
partner is the selling partner and the other partner the purchaser of a 
commodity. Johnson v. Buck, 540 S.W. 2d 993 (Ct. of Civ. App. Texas, 
1976). Fair and full disclosure of the nature, quality and condition of the 
commodity is essential. These principles of partnership law apply 
equally to joint account transactions in perishable agricultural commodi- 
ties. The fiduciary relationship between two partners to a joint account 
transaction demands full and fair disclosure of all material facts con- 
cerning the purchase and sale of produce on joint account. See 
Heggblade Marguleas Co., v. Martori’s Sons, Inc., 4 A.D. 323 (1945). 
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Complainant stated as the basis of its recovery the assertion that no 
implied warranties, including the suitable shipping condition rule, apply 
in joint account transactions. We have so held; see Rosenthal Co., Inc. v. 
Jack Kerzner, 8 A.D. 627 (1949), Boler Fruit and Vegetable Co., 16 A.D. 
426 (1957). However, the decisions in these cases did not include a con- 
sideration of the duty of full disclosure between partners. Therefore, we 
believe an analysis of the facts of this case must include an inquiry as to 
whether the complainant has failed to disclose material facts to respond- 
ent. The condition of the lettuce on arrival, showing a total of 25% 
condition defects, leads us to believe that the lettuce was in inferior 
condition when shipped. The condition of the lettuce is an extremely im- 
portant fact which should have been communicated to respondent before 
a joint account partnership was created. Imposition of a duty of full dis- 
closure among partners is essential in an industry such as the perishable 
commodities industry whose participants operate at great distances with 
goods which are subject to rapid and varying amounts of deterioration. 


It appears from the particular facts of this case that complainant 
knew or should have known the condition of the lettuce at shipping 
point. The lettuce cartons contained the inscription “Stagecoach Brand, 
Ed Senini, Yuma, Arizona”. Complainant shipped its own lettuce, from 
its own place of business. The presumption therefore arises that com- 
plainant knew or should have known the quality of the lettuce and 


should have communicated this information to respondent before forma- 
tion of the partnership arrangement. 


If one joint account partner can prove that the other partner had 
knowledge of the abnormal condition of a commodity at the time of con- 
tracting and that such knowledge was not communicated to the first 
partner, the innocent partner may not be held liable for joint losses in- 
curred solely because of the condition of the commodity. Any loss caused 
by abnormal transportation would of course be a joint loss. If one 
partner succeeds in proving knowledge on the part of the second part- 
ner, the burden would then rest upon the second partner to prove such 
knowledge was communicated to the first partner. 


In this instance, since complainant knew or should have known the 
condition of the lettuce and failed to communicate this essential in- 
formation to respondent during the formation of the partnership agree- 
ment, complainant is not entitled to a contribution from respondent for 
the losses suffered as a consequence of this transaction. 
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The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,820) 


BALL BROKERAGE COMPANY, INC. v. ALLSTATE FOOD & PRODUCE, INC., 
and/or TRI-STATE APPLE EXCHANGE, INC. PACA Docket No. 
2-4856. Decided November 16, 1978. 


Order of Dismissal 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Robert Dixon, Miami, FL, for respondent Tri-State Apple Exchange. 
Respondent Allstate Food & Produce pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondents, jointly and severally, in the amount of $5,002.00, 
in connection with a shipment of plums and nectarines in interstate 
commerce. 


A copy of the report of investigation was served upon each of the 
parties. Respondent Allstate Food & Produce, Inc. failed to file an an- 
swer and was held in default. Respondent Tri-State Apple Exchange, 
Inc. (hereinafter, Tri-State), filed an answer in which it denied the alle- 
gations of the complaint. 


On May 8, 1978, in response to the application of Robert Dixon, at- 
torney for Tri-State, an order was issued by the Secretary pursuant to 
section 13 (d) of the Act (7 U.S.C. 499m (d) ) directing Mr. Cutler, presi- 
dent of complainant, to give his deposition in Scranton, Pennsylvania on 
June 5, 1978. Also on May 8, 1978, a subpoena was issued by the Secre- 
tary, pursuant to section 13 (c) of the Act (7 U.S.C. 499m (c) ) and sec- 
tion 47.16 of the Rules of Practice (7 CFR 47.16), ordering Mr. Cutler to 
appear at the June 5, 1978, deposition and proffer his testimony. Both 
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documents were served upon Mr. Cutler. However, at the June 5, 1978, 
deposition, Mr. Cutler refused to answer four questions posed by counsel 
for Tri-State, as indicated by the following passages from the transcript 
of the deposition: 


Q. When was the first time that you can recollect ever doing business with 
Allstate Food and Produce? 


A. Illanswer that question at the oral hearing. 


Q. When was the first time you ever did business with Tri-State Apple Ex- 
change, Inc.? 


A. Iwill answer that question at the oral hearing. 


Q. When was the first time you ever met Mr. Joseph Cohn? 


A. Tl answer that question at the oral hearing. 


Q. When was the first time that you ever had any contact or the first time 
that you ever met Mr. Wall? 


A. Carl Wall? 
Q. Yes, sir. 
. dune 23, 1976. 
. Where was it that you met him? 


. I will answer that question at the oral hearing. 


On September 15, 1978, the Department sent a letter to the parties di- 
recting complainant to show cause why its complaint should not be dis- 
missed due to its apparent failure to comply with the terms of the sub- 
poena. Tri-State was also given an opportunity to express its view on the 
subject. Complainant responded to the Department’s motion on October 
16, 1978, in which it argued, essentially, that responding to the four 
questions at issue at the deposition, rather than at the oral hearing, 
would be adverse to its interest. However, this argument provides no jus- 
tification for Mr. Cutler’s refusal to testify fully, since complainant has 
elected to bring this action before the Secretary and must, therefore, 
comply with the terms of the Secretary's deposition orders and sub- 
poenas, or suffer dismissal of such action. Accordingly, the complaint is 
hereby dismissed. 


Copies of this order shall be served upon the parties. 





EADY v. EADY & ASSOCIATES 
Cite as 37 A.D. 1765 


(No. 18,821) 


JOANNE M. EADY v. EADY & ASSOCIATES. PACA Docket No. 2-3925. De- 
cided November 16, 1978. 


Order denying request to set aside Decision and Order 


George S. Whitten, Presiding Officer. 
William E. Jones, San Diego, CA, for complainant. 
Donald L. Scoville, El Centro, CA. for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a decision and 
order was issued September 26, 1978, awarding reparation to complain- 
ant. Respondent has now filed a “Request to set aside Decision and Order 
filed September 26, 1978, and request to enter proposed decision in ac- 
cordance with 7 CFR section 47.61”. Respondent complains that “the 
presiding officer should, prior to issuing the final decision and order, 
provide the parties with “a proposed intended Decision and Order” pur- 
suant to CFR section 47.61. Respondent also states that “this require- 
ment is further established by Title 5 U.S.C. section 557”. Respondent is 
mistaken on both counts. 


The Rules of Practice referred to by respondent (7 CFR 47.61) are the 
Rules applicable to the determination as to whether a person is respon- 
sibly connected with a licensee under the Perishable Agricultural Com- 
modities Act and are not applicable to reparation proceedings. See 7 
CFR, the volume containing Parts 0 to 52, page 845, revised as of Jan- 
uary 1, 1978. The Rules of Practice applicable to reparation proceedings 
under the Act (7 CFR 47.1 to 47.25 and 47.46) provide that the exam- 
iner is to file a report with the Hearing Clerk which “shall be prepared in 
the form of a final order for the signature of the Secretary, but shall not 
be served upon the parties, unless and until it shall have been signed by 
the Secretary, as hereinafter provided” (7 CFR 47.19 (e)). The same 
rules provide in section 47.23 that “if the Secretary deems it is advisable 
to do so, he may direct that the order be served upon the parties as a ten- 
ative order and that the parties be allowed such period of time, not to ex- 
ceed 20 days, as he may specify, within which to file exceptions thereto 
and written arguments or briefs in support of such exceptions.” However 
this is not a requirement of the rules and is obviously discretionary. 

Respondent also complains that the failure to issue a proposed de- 
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cision contravenes the requirements of section 557 of the Administra- 
tive Procedure Act. However section 557 is specifically stated to be ap- 
plicable only when a hearing is required to be conducted in accordance 
with section 556 of the APA. Section 556 is applicable only to hearings 
required by section 553 or 554. Section 554 of the Administrative Proce- 
dure Act specifically states that such section applies, “according to the 
provisions thereof, in every case of adjudication required by statute to be 
determined on the record after opportunity for an agency hearing, ex- 
cept to the extent that there is involved — 


(1) A matter subject to a subsequent trial of the law and the facts de novo in a 
court;” 


Since reparation proceedings under the Perishable Agricultural Com- 
modities Act are subject to a subsequent trial of the law and facts de 
novo in a Federal District Court (See 7 U.S.C. 499g (c) ) it is clear that 
the requirements of section 557 of the Administrative Procedure Act are 
inapplicable to such reparation proceedings. Accordingly respondent’s 
request to set aside the Decision and Order filed September 26, 1978 is 
denied. 


In order to allow time for respondent to file an appeal to Federal Dis- 


trict Court if it so desires, the reparation awarded in our order of Sep- 
tember 26, 1978 shall be due 30 days from the date of this order with in- 
terest as stated in the previous order. 


Copies of this order shall be served upon the parties. 


(No. 18,822) 


GRONOSTALSKI PRODUCE CORP. v. ERNIE JOHNSON AND SON. PACA 
Docket No. 2-4781. Decided November 20, 1978. 


Order on reconsideration 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
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modities Act, 1930, as amended, an order was issued on September 29, 
1978, awarding reparation to the complainant against respondent in the 
amount of $640.50 with interest from August 1, 1976, until paid. A 
copy of this order was served upon respondent on October 2, 1978. Re- 
spondent filed a petition for reconsideration on October 24, 1978. The 
September 29, 1978, Order was stayed on November 6, 1978. 


Respondent raises two issues in its Petition for Reconsideration. First, 
it argues that a $.50 per sack allowance (a total of $500.00) referred to in 
the September 29, 1978, Order was for “injury resulting from the under- 
sized onions” and not, as was held, for “market decline”. Respondent’s 
arguments ignore the broker’s statement contained in the investigation 
report and the broker’s memorandum of sale. These documents clearly 
reflect that the allowance was for market decline. Moreover, if respond- 
ent’s argument were to be accepted, complainant’s claim for damages in 
the amount of $859.50 for market decline would have to be recon- 
sidered. That claim was denied because we held that the parties agreed 
to settle complainant’s claim for damages for market decline by the $500 
allowance. 


Respondent’s second claim in its Petition is that the interest date 
(August 1, 1976) in the Order is incorrect because respondent did not re- 
ceive final payment until September 28, 1976. However, respondent’s 


breach took place in July 1976 and August 1, 1976 is, therefore, the cor- 
rect date for the beginning of interest computation. 


Respondent’s Petition for Reconsideration is, therefore, dismissed. 
The Order of September 29, 1978, is hereby reinstated and the repara- 
tion awarded to complainant in that Order shall be paid within 30 days 
of the date of this Order. 


Copies of this Order shall be served upon the parties. 


(No. 18,823) 


GREEN VALLEY FARMS v. LARRY MISKELL CO., et al. PACA Docket Nos. 
2-4063, 2-4064, 2-4065. Decided October 13, 1978. 


Order denying motion to reopen 
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Andrew Y. Stanton, Presiding Officer. 
John Greider, Clayton, MO, for complainant. 
Richard Schwartz, St. Louis, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In these reparation proceedings under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), oral hear- 
ings were held on July 20, 1978. On August 1, 1978, respondents filed a 
petition to reopen the hearings to take further evidence, in accordance 
with section 47.24 (b) of the Rules of Practice (7 CFR 47.24 (b) ). In a let- 
ter from the Department dated August 10, 1978, the petition to reopen 
was served upon complainant and complainant given ten (10) days from 
its receipt thereof in which to file a response. No such response was 
filed. 


In the petition to reopen, respondents complain of the absence at the 
oral hearings of a Mr. Robert Berg, whose presence respondents allege to 
have been essential. Respondents claim that they were misled by com- 
plainant’s counsel into believing that Mr. Berg would be present at the 
hearings. Respondents assert that if their motion is granted, they will 


seek a subpoena for the deposition of Mr. Berg and for his presence at 
any subsequent hearings. 


Section 47.24 (b) of the Rules of Practice provides that one of the re- 
quirements of a petition to reopen the hearing to take further evidence is 
that it “shall set forth a good reason why such evidence was not adduced 
at the hearing.” 


It is abundantly clear from the record that respondents were given 
ample opportunities to subject Mr. Berg to examination at both his depo- 
sition of April 20, 1977, and at the oral hearings of July 20, 1978, but 
failed te utilize such opportunities. Prior to Mr. Berg’s deposition, on 
April 15, 1977, respondents’ counsel filed with the Department a letter 
in which he objected to the taking of the forthcoming deposition and ex- 
pressed his belief that cross-examination of Mr. Berg at the oral hearings 
would be a more desirable alternative. In a letter to respondents’ counsel 
dated April 25, 1977, the Presiding Officer denied respondent’s objec- 
tion, and stated as follows: 


As I informed you in our telephone conversation of April 15, 1977, you will be 
permitted to file cross-questions after you receive Mr. Berg’s answers to the 
April 20 deposition. Should you later decide that you require Mr. Berg’s pres- 
ence at the oral hearing, you may then apply for the issuance of a subpoena. 
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Respondents, however, never filed cross-questions in connection with 
the deposition, nor applied for a subpoena to ensure Mr. Berg’s presence 
at the hearings. 


It is also apparent that respondents were not misled by counsel for 
complainant into believing that Mr. Berg would be present at the July 
20, 1978, hearings. In a letter from complainant’s counsel dated June 
14, 1978 (complainant’s Exhibit No. 1), respondents’ counsel was asked 
if he would object to the admission of Mr. Berg’s deposition into evi- 
dence at the hearings, and he responded that he would in a letter dated 
June 20, 1978 (complainant’s Exhibit No. 2). No promises were ever 
made by complainant’s counsel concerning Mr. Berg’s appearance at 
such hearings. 


As it is evident that respondents have not presented a good reason 
why the evidence they now seek to introduce could not have been ad- 
duced at the oral hearings, respondents’ motion to reopen is hereby de- 
nied. 


Copies of this order shall be served upon the parties. 


(No. 18,824) 


A. FERLITO FARMS v. HENRY P. GARIN, d/b/a GARIN DISTRIBUTING CO. 
PACA Docket No. 2-4857. Decided October 16, 1978. 


F. o. b. transaction — Contract terms — good delivery standards applicable, 

with express exception of frost discoloration — Acceptance — by failure to 

timely reject — Purchase after inspection — negating implied warranty 

and establishing inapplicability of suitable shipping condition warranty — 
Reparation awarded 


Where respondent, under the contract terms, purchased the goods after his inspection 
thereof, and failed to timely reject them, respondent is liable to complainant for the 
contract price. Reparation, therefore, in the amount of $3,740.00 is awarded com- 
plainant against respondent with interest. 


The counterclaim is dismissed. 


Lowell Stanley, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding instituted under the Perishable Agri- 
cultural Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.) 
Complainant filed a formal complaint on June 9, 1977 seeking repara- 
tion against respondent in the amount of $3,740.00 in connection with a 
transaction involving a truckload of lettuce, a Perishable Agricultural 
Commodity. Copies of the report of investigation and complaint were 
served upon respondent on September 23, 1977. Respondent answered 
the complaint on October 17, 1977, denying the substantive allegations 
of the complaint and raising various defenses. Respondent also filed a 
counterclaim against complainant on October 17, 1977 claiming dam- 
ages in the amount of $614.30. On November 16, 1977, complainant 
filed a reply in response to respondent’s counterclaim, denying liability. 


Although the amount claimed as damages exceeds $3,000 the parties 
have waived oral hearing, and therefore the shortened method of pro- 
cedure set forth to the Rules of Practice (7 CFR 47.20) is applicable. 
Complainant filed an opening statement. Respondent filed an answering 
statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, A. Ferlito Farms is a partnership composed of 
Anthony Ferlito and Angelo Ferlito. The partnership’s address is Route 
#2 East Avenue Oswego, New York. At the time of the transaction in- 
volved herein, complainant was licensed under the Act. 


2. Respondent Henry P. Garin is an individual doing business as 
Garin Distributing Company whose address is 25 Winham Street, Sal- 
inas, California. At the time of the transaction involved herein respon- 
dent was licensed under the Act. 


3. On or about December 10, 1976 respondent personally inspected 
complainant’s lettuce available for shipment that day. After such inspec- 
tion, respondent entered into an oral contract with complainant to pur- 
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chase 850 cartons of lettuce. The terms of the contract were: 850 cartons 
of “24’s” lettuce at $4.00 F.O.B. for a total of $3,400.00, plus cooling 
charges of .40 for a total of $340.00 which equals a grand total of 
$3,740.00. The oral contract specified that good delivery standards were 
applicable, with the exception of discloration following field frost dam- 
age. 


4. The lettuce was inspected at point of shipment on December 10, 
1976. The report stated in pertinent part: 


Product: Head lettuce 

Soft rot and decay: none 

Grade: Approx. 85% U.S. No. 1 quality 

Average 42% hard, 46% firm, 12% fairly firm. 

Permanant defects Average 7% including 6% Mechanical Damage. 


Condition defects Average 9% discloration following field frost. 


5. On December 10, 1976, complainant shipped from loading points 
in the State of Arizona, in interstate commerce, to respondent at Balti- 
more, Maryland, the kind quality and size of commodity called for in the 
said contract. The lettuce was shipped in a manner agreed upon and in a 


truck operated by R. Fox Trucking (address unavailable from record). 


6. Upon arrival of the lettuce at destination, respondent accepted the 
commodity in compliance with the contract of sale. 


7. On December 15, 1976, at 1:25 p.m. in Baltimore, Maryland, the 
lettuce was federally inspected. The inspection revealed in pertinent 
part: 


Quality: Clean, generally fairly well trimmed and good green color. Average 
87% hard or firm, 13% fairly firm. Grade defects average 6% poorly trimmed 
heads having from 8 to 11 wrapper leaves. 


Condition: Heads or portions of heads not affected by condition factors are 
fresh and crisp. Wrapper leaves: Decay averages 2% affecting wrapper leaves 
only. Head leaves: Damage by Tipburn averages 5%. Damage by dark brown 
discloration following field freezing from 1 to 9 heads per carton, average 12%. 
Decay averages 3%. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 87% Hard or 
Firm account of condition. 


8. The lettuce was rejected by Acme Markets Incorporated in Balti- 
more, Maryland and sent to Pinto Brothers Inc. of Philadelphia, Penn- 
sylvania by respondent to be handled for complainant’s account. 
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9. On December 16, 1976 at 10:00 a.m. in Philadelphia, Pennsylvania 
a federal inspection was taken. Such inspection said in pertinent part: 


Quality: Clean, generally fairly well trimmed, green color. 

Average 88% hard or firm, 12% fairly firm. 

Grade defects average 7%, consisting of poorly trimmed (8 to 10 wrapper 
leaves). 


Condition: Heads or portions of heads not affected by condition defects are 
fresh and crisp. 


Wrapper Leaves: average 4% damage by discoloration. Average 2% decay. 


Head leaves: Average 6% damage by yellow to brown discloration over crown. 
Ranges 3 to 7 heads per carton, average 18% damage by external Tipburn. 
Ranges 1 to 3 decayed heads in half of cartons, none in the remainder, average 
4% Bacterial Soft Rot in various stages affecting 1 to 2 leaves. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 only account 
condition. 


10. On December 17, 1976 at 9:08 a.m. Pacific Time, respondent sent 
a telegram to complainant which said in pertinent part: 


Lettuce for Acme Markets Baltimore, Md. rejected by Acme account condition- 
diverted to Pinto Brothers Philadelphia consigned basis for your account. 


11. On December 30, 1976 a dumping certificate was issured. The 
dumping certificate said in pertinent part: 


This Is To Certify that, upon the application of Pinto Bros. 69 Food Center 
Philadelphia, Pa. 19148 I have this day inspected 166 (one hundred sixty-six) 
cartons of iceberg LETTUCE consigned by Ed Senini, Yuma, Arizona and now 
located at Unit 69 Food Center Marked for identification as cartons branded 
“Stagecoach, Ed Senini, Yuma, Arizona” and have found the quality and/or con- 
dition of such produce to be approximately 80% decay, Bacterial Soft Rot in 
various stages affecting 4 to 8 head leaves to entire head. Most cartons wet due 
to decay. I consider such produce to possess no commercial value at the time of 
inspection. 


REMARKS: above lot previously inspected for grade December 16, 1976 and 
reported on certificate DE-184276. Applicant states stock unloaded from 
trailer FR 01150 New Mexico. 


12. Pinto Brothers issued an undated account of sales which said in 
pertinent part: 
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Description Unit Price Amount 

Lettuce 27 3.00 81.00 

83 2.50 207.50 

200 2.00 400.00 

374 1.50 561.00 

(DUMPED) 166 0.00 
“STAGECOACH” Total 1249.50S 

*CTG. ON DUMPED LETTUCE 


TORN es cars. SS Misc. 
(COMMISSION WAIVED) Selling Charges 
Net 
(614.80) 


13. Respondent has paid complainant no money in this transaction. 


14. A formal complaint was filed on June 9, 1977 which was within 9 
months after the cause of action herein accrued. 


CONCLUSIONS 


The issues in this proceeding are: 1. Did respondent accept the let- 
tuce? 2. Were any warranties express or implied made to respondent by 
complainant as to the quality or condition of the lettuce? 


1. Did respondent accept the lettuce? 


Complainant contends that respondent accepted the lettuce upon ar- 
rival, and has failed to pay complainant the invoice price. Respondent 
contends that it “did not accept the commodity as said lettuce did not 
meet contract requirements”. (quote from respondent’s answer) 


The regulations under the Perishable Agricultural Commodities Act 
provide that for a rejection to be effective, with respect to truck ship- 
ments, the seller must be advised within 8 hours after the receiver is 


given notice of arrival and the produce is made accessible for inspection 
(7 CFR 46.2 (cc) (2) ). 


The lettuce was inspected in Baltimore, Maryland on December 15, 
1976 at 1:25 p.m. On December 17, 1976, respondent sent a telegram at 
9:08 a.m. Pacific time, to complainant which stated “lettuce for Acme 
Markets Baltimore MD rejected by Acme account condition-diverted to 
Pinto Brothers Philadelphia consigned basis for your account. (finding 
of fact 10) 
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Since this telegram was not sent within the time period allowed under 
7 CFR 46.2 (cc) (2), respondent did not make a timely rejection. We 
therefore conclude that respondent accepted the goods. 


2. Were any warranties express or implied made to respondent by 
complainant as to the quality or condition of the lettuce? 


Complainant has alleged in its opening statement that respondent in- 
spected the lettuce before the lettuce was loaded. Complainant alleges 
that after respondent personally inspected the lot of lettuce available for 
sale, respondent purchased 850 cartons of lettuce from the lot inspected. 
Respondent has not denied these contentions. Upon examination of the 
evidence we are inclined to believe complainant’s allegations. It has con- 
sistently been held that when a buyer purchases a commodity on the 
basis of his own inspection, he is liable for the purchase price regardless 
of any subsequent deterioration in the commodity. A & R Lettuce Co. v. 
United Fruit & Produce, 16 A.D. 605, 610; (1957), Fenville Fruit Ex- 
change v. Dremon, 16 A.D. 270, 275 (1957); Catenzaro v. Gillarde Sons, 
15 A.D. 448, 446 (1950); Nuttig v. Fisher Brothers, 14 A.D. 944, 947, 
(1955). 


Complainant contends that at the time of respondent’s inspection, re- 
spondent was aware of the damage due to frost discoloration on the let- 
tuce. Complainant contends that the oral contract with respondent pro- 
vided that the lettuce would meet good delivery standards except for the 
frost discoloration. The inspection upon shipment (finding of fact 4) 
makes note of the frost discoloration. Respondent however, contends 
that there was no such agreement regarding the frost discoloration. We 
are inclined, after consideration of the evidence, to agree with complain- 
ant. Moreover, it has been held that in a purchase after inspection there 
is no implied warranty as to quality and condition, and that the Depart- 
ment’s suitable shipping condition rule does not apply to such a transac- 
tion. H.M. Newsom v. Dixie Central Produce Co. 16 A.D. 11115 (1957); 
S&H Packing Co. v. Cal-Bert Shippers, Inc., 16 A.D. 487, 490 (1957) 
Henry Buniski v. Nach, 16 A.D. 787, 789; (1957) W. J. Engel Co., v. 
Chicago Fruit & Veg. Excl. 14 A.D. 846, 850 (1955); E.L. Fruit and 
Produce Dist. v. Lee Dist. Co. 12 A.D. 1218, 1215 (1953); Moe’s Potato 
Co. v. James Buzzcana 8 A.D. 1029, 1031 (1949). 


It is concluded that the truckload of lettuce involved in this proceeding 
was purchased by respondent from complainant after inspection, and 
that accordingly there were no warranties by complainant either express 
or implied as to the quality or condition of the lettuce. 


Respondent has counterclaimed in the amount of $614.30 in 
connection with the consignment and account of sales by Pinto Brothers 
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(finding of fact 12). In view of our findings above, we conclude that re- 
spondent’s counterclaim should be dismissed. 


Therefore, respondent is liable for the purchase price of $3,740.00. 
Respondent’s failure to pay complainant this amount is a violation of 
section 2 of the Act. Reparation should be awarded complainant in that 
amount with interest, and respondent’s counterclaim should be dis- 
missed. 


Within 30 days from the date of this order, respondent shall pay the 
complainant as reparation $3,740.00 with interest thereon at the rate of 
8 percent per annum from January 1, 1977 until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,825) 


P. B. S. COMPANY v. SPuDCO, INC. PACA Docket No. 2-4641. Decided 
October 16, 1978. 


Broker — net proceeds, and net losses to — Negligence — failure to prove 
— Demurrage and detention expenses — deductions for legitimate — 
Measure of damages — net deficit — reparation awarded for 


Where respondent failed to sustain its burden of proof that complainant was negligent in 
its actions as broker with respect to the two carloads of onions in issue, respondent 
is liable to complainant for the net deficit complainant suffered in the amount of 
$654.51. Reparation therefore of $654.51 is awarded complainant against respond- 
ent with interest. 


The counterclaim is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
William T. Tarp, Newport Beach, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $654.60 in connection with the sale 
of two carloads of onions in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. Respondent also filed a counterclaim for $2,937.76, to 
which complainant did not file a reply. 


Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 46.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to submit further evidence in the form of verified 
statements, but chose not to do so. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, P. B. S. Company, is the business appellation of an 
individual, Fred C. Voegtli, whose address is 80 Produce Row, St. Louis, 
Missouri. At the time of the transaction involved herein, complainant 
was licensed under the Act. 


2. Respondent, Spudco, Inc., is a corporation whose address is P. O. 
Box 218, Edison, California. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On or about June 15, 1976, complainant, pursuant to oral contract 
with respondent, agreed to act as a broker with respect to a carload 
(1,700 50 lb. sacks) of U.S. No. 1 onions (hereinafter, carload “A”) from 
respondent. It was agreed that all sales arranged by complainant would 
be on a delivered basis as to condition and price, but on a deferred billing 
basis if such means proved to be necessary. 


4. Carload A was shipped on June 15, 1976, from Edison, California 
in Car No. SPFE 55908 to St. Louis, Missouri, where it arrived on June 
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21, 1976. Upon arrival, it was found that 174 sacks had been lost during 
transit. 


5. Sales from carload A occurred from June 21, 1976, through June 
27, 1976, and brought gross proceeds of $3,686.84. Freight charges on 
carload A amounted to $2,664.16, including $191.16 in detention 
charges and $40.00 in demurrage, and were paid by complainant. 


6. On or about June 21, 1976, complainant, pursuant to oral contract 
with respondent, agreed to act as broker with respect to another carload 
of U.S. No. 1 onions (1,500 50 lb. sacks) (hereinafter, carload “B”) from 
respondent, to be handled on the same basis as carload A. 


7. Carload B was shipped in Car No. SFRC 1157 and arrived in St. 
Louis, Missouri at 3:30 a.m. on June 25, 1976. 


8. Carload B underwent a federal inspection on June 29, 1976, at 7:15 
a.m., which revealed the following, in pertinent part: 


Products Inspected: Yellow ONIONS in sacks printed “Big Sig Brand Spudco 
Inc., Bakersfield, Ca. Net Wt. 50 lbs.” Applicant states 1,500 sacks. 


Temperature of Product: At doorway top 68°F., bottom 68°F. 


Condition: Mostly firm and dry. From 3 to 42%, average 15% decay, Bacterial 
Soft Rot in various stages, mostly early affecting 1 to 3 outer scales. 


After receiving the results of the inspection, complainant related them 
to respondent by telephone and respondent replied that complainant 
should try to sell the onions as best it could. 


9. From June 29, 1976, through July 9, 1976, sales were made from 
carload B, which brought gross proceeds of $2,138.44. Freight charges 
amounting to $3,473.63, including $21.00 in demurrage and $828.36 in 
detention charges, were paid by complainant. 


10. After sales from carloads A and B were completed and freight 
charges paid, complainant invoiced respondent, combining the gross 
proceeds of the two carloads and deducting the combined expenses for 
freight, brokerage ($170.00 for carload A and $150.00 for carload B), 
and inspection ($22.00 for the inspection of carload B), for a net deficit 
of $654.51. Respondent refused to pay this sum. 


~ 11. A formal complaint was filed on February 17, 1977, which was 
within nine months from the time the cause of action herein accrued. Re- 
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spondent filed a counterclaim on May 24, 1977, in connection with the 
subject matter of the complaint. 


CONCLUSIONS 


Complainant claims damages for the net deficit it incurred while act- 
ing in the capacity of a broker for respondent in connection with the sale 
of two carloads of onions on respondent’s behalf, after offsetting from 
the net proceeds realized from carload A the loss incurred from carload 
B. In its counterclaim, respondent contends that with respect to carload 
A, complainant is liable for the net proceeds obtained from the sale of 
the onions. In addition, respondent claims that the 174 sacks of onions 
from carload A purportedly lost in transit are complainant’s respon- 
sibility, and that respondent should, therefore, receive compensation for 
the onions at the rate of $2.50 per sack. With respect to carload B, re- 
spondent asserts that the net losses realized must be borne by complain- 
ant, as they resulted from complainant’s negligence in waiting an exces- 
sive period of time before commencing sales and in not selling the onions 
over a shorter length of time. Such delays, respondent contends, led to 
additional charges for detention and demurrage which are also com- 
plainant’s responsibility. 


An agent is liable to its principal for any damages resulting from the 
agent’s failure to exercise ordinary and reasonable care and diligence in 
the performance of its duties. An agent does not, however, insure the 
success of the principal’s undertaking, nor guarantee against mistakes or 
errors of judgment. Fruit Basket Packing Company v. Joe Phillips, Inc. 
and/or Walter B. Adam, 31 A.D. 1200 (1972). Therefore, if complainant 
did not act in a negligent fashion in its handling of the two carloads, it 
deserves to be recompensed for its net loss; if it acted negligently, it is 
liable to respondent for the resultant damages. For respondent to pre- 
vail, it must prove the negligence of complainant, acting as its agent 
herein, by a preponderance of the evidence. S. D. Monash Produce Co. v. 
James Pearl, 15 A.D. 1250 (1956). 


Turning first to carload A, it is clear that complainant is not liable for 
the 174 sacks lost in transit, although complainant may have violated 
section 46.28 (e) of the regulations (7 CFR 46.28 (e) ) by filing a claim 
with the carrier for such sacks without respondent’s prior consent. Com- 
plainant was a broker, not a buyer, with respect to the onions at issue 
and, therefore, had no responsibility for any risk of loss during transit. 


Concerning carload B, respondent’s contention that complainant negli- 
gently handled the onions because it delayed an unreasonable length of 
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time before commencing sales and in the course of carrying out sales, 
has no merit. It is apparent from the freight bill (complainant’s Exhibit 
No. 2, page 4D) that sales of carload B could have started before Tues- 
day, June 29, 1976, as carload B is shown to have arrived on Friday, 
June 25, 1976, at 3:30 a.m., and it is contended by complainant and not 
denied by respondent that the St. Louis Produce Market closed at 12:00 
noon on Friday, June 25, 1976, and did not reopen until Sunday, June 
27, 1976, at 12:00 midnight. However, we do not believe that but for 
this delay, sales of carload B would necessarily have been completed 
prior to July 9, 1976. We base this conclusion on complainant’s explana- 
tion (see complainant’s Exhibit No. 1, page 2A) as to why sale of the 
onions at this time was so difficult, which explanation has not been con- 
vincingly refuted by respondent. The substance of this explanation is as 
follows: The onions exhibited 15% decay (see Finding No. 8); the market 
for onions was very depressed at the time, and there was not much de- 
mand for even sound onions; the existence of extremely hot weather con- 
ditions led potential buyers to be concerned over further decay; and the 
approaching July 4th holiday induced fear in storeowners that any on- 
ions purchased might have to be carried over the holiday period. 


As it is our conclusion that complainant was not negligent in its sales 
from carload B over the period June 29, 1976, through July 9, 1976, it is 
apparent that the demurrage and detention expenses that accrued over 
that period of time are legitimate expenses and may be deducted, along 
with the remaining freight expenses, inspection costs, and brokerage, 
from the proceeds realized from such sales. 


It is clear from the preceding analysis that respondent has not met its 
burden of proving complainant’s negligence, and its counterclaim must, 
therefore, be dismissed. 


The amount owed complainant by respondent consists of the net 
deficit realized from the sale of the two carloads. The net proceeds from 
carload A total $852.68. The net loss realized by complainant on carload 
B is determined by deducting from the $2,138.44 in gross proceeds ob- 
tained from the sale of carload B the sum of $3,473.63 in freight ex- 
penses (including $1,038.36 for demurrage and detention charges), plus 
$22.00 for inspection, and $150.00 in brokerage, resulting in a net loss 
of $1,507.19. The amount of complainant’s damages is, therefore, 
$852.68 toyether with a loss of $1,507.19, for a net deficit of $654.51, 
and respondent’s failure to pay this sum is a violation of section 2 of the 
Act for which reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $654.51, with interest thereon at the rate of 
eight percent per annum from August 1, 1976, until paid. 


Respondent’s counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,826) 


O. P. MURPHY PRODUCE Co., INC., t/a O. P MURPHY AND SONS v. 
GENBROKER CORPORATION, t/a GENERAL BROKERAGE Co. PACA 
Docket No. 2-4276. Decided October 18, 1978. 


Contract terms — f. o. b. shipping point — Condition at foreign destination 
— no warranty given as to — Risk of loss — assumed by buyer — Contract 
price — failure to pay — Reparation awarded 


In an f. o. b. shipping point contract, where no warranty was given as to condition at a 
foreign destination and respondent accepted the tomatoes in issue, respondent is 
liable to complainant for the contract price. Reparation, therefore, in the amount of 
$3,740.33 is awarded complainant against respondent with interest. 


Prevailing party — award of fees and expenses to 


Additional reparation for fees and expenses in connection with the oral hearing in the 
amount of $981.36 is also awarded complainant against respondent with interest. 


Counterclaim — dismissal for lack of merit 


Where respondent’s counterclaim is without merit, the counterclaim is dismissed. 


Lowell Stanley, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Charles Chorna, Century City, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A formal 
complaint was filed on March 15, 1976 in which complainant seeks 
reparation in the amount of $3,740.33 in connection with a transaction 
in foreign commerce regarding a truckload of tomatoes. 


A copy of the Department’s report of investigation was served on com- 
plainant and respondent. The complaint was served upon respondent 
which filed an answer thereto on May 3, 1976 denying complainant’s 
assertions and asserting a counterclaim for damages in the amount of 
$3,595.03. Respondent requested an oral hearing which was held on 
January 24, 1977 in Los Angeles, California. Two witnesses testified for 
complainant. Two witnesses testified for respondent. Complainant and 
respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant O. P. Murphy Produce Company, Inc., is a corporation 
trading as O. P. Murphy and Sons, whose address is 8320 Gulf Freeway, 
Suite 246, Houston, Texas. 


2. Respondent Genbroker Corporations is a corporation trading as 
General Brokerage Company, whose address is 608 East Ninth Street, 
Los Angeles, California. At the time of the transaction involved herein 
respondent was licensed under the Act. 


3. On or about October 23, 1975, complainant sold to respondent 
1,028 cartons of fresh tomatoes F.O.B. in contemplation of foreign com- 
merce as reflected by complainant’s invoice dated October 24, 1975, 
which provided that Butram’s Pride Brand Tomatoes were to be shipped 
by Sea Land for Japan (truck). It provided for 1,028 30-lb. cartons of 
small mature green tomatoes at $3.50 per carton for a total of 
$3,598.00; Loading Charges of $.10 for a total of $102.80, Inspection 
Fee of $19.53, and Ryan Recorder of $20.00 for a grand total of 
$3,740.33. 


4. On October 22, 1975, respondent issued a purchase order to com- 
plainant which provided that the tomato shipment was to be shipped to 
(Sealand) Oakland. 


5. The tomatoes were inspected at point of shipment on October 23, 
1975. The inspection revealed the following: 
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Decay: 1/2 0f 1% 

Grade: 86% U.S. No. 1 Quality 

Mature Green 

Meets size as marked 

Defects 10% to 16% averaging 14% including 3% soil stain 
3% scars and 3% cat faces. 


6. On October 23, 1975, complainant issued a manifest which said in 
pertinent part that the destination of the tomatoes was Japan. 


7. Aspecial notice of shipment dated October 23, 1975, provided that 
the tomatoes were to be shipped to “Los Angeles, California for Japan.” 


8. On October 23, 1975, complainant shipped 1,028 cartons of toma- 
toes in a truck belonging to Sea-land Service, Inc. (address not available 
from record), from Molus Junction in the State of California, in 
contemplation of foreign commerce, to the respondent at Oakland, 
California. 


9. On or about October 23, 1975, respondent accepted the commod- 
ities at Oakland, California. 


10. On or about October 23, 1975, the tomatoes were loaded aboard 
the S.S. McLean bound for Hong Kong. 


11. The tomatoes arrived at Hong Kong on November 8, 1975. They 
were inspected on November 10, 1975 by an agent of Lloyd’s of London. 
The report in pertinent part stated the following: 


Refrigeration unit was not running at time of survey. 
1,028 Cartons California Tomatoes 
Condition: 10% or 103 random intact cartons opened and contents checked. 


Finding: Contents more or less mouldy at end around stems. 


Assessment: We recommended an overall assessment of 65% allowance on the 
entire lot be accepted. 


Remarks: To get an overall representative picture of the extent of loss we 
chose about 10% random intact cartons for detailed examination of contents 
and all were found in similar condition. 


From our examination of the fruit in stow and subsequently after devanning 
there was no indication of pattern suggestive of failure within the container. 
All cartons generally had about 70% of the contents with white stem and fun- 
gus. 


The majority of the tomatoes were very whitish/green or bold green in colour. 
There were very few “Breakers” amongst them. Majority has white stem end 
fungus. Approximately 20% of each carton had white fungus or soft watery 
tissue breakdown on the face of the fruit. Many had slight brown blemishes 
suggestive of Bacterial spot or speck. 
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12. Respondent has paid complainant no money in connection with 
this transaction. 


CONCLUSIONS 


There is no dispute concerning the fact that the subject tomatoes 
were accepted by respondent. There is a dispute however as to the 
agreed contract destination of the load. Complainant alleges that the 
agreed contract destination (if any) of the tomatoes was Oakland, 
California, although the complainant understood that the tomatoes were 
intended for shipment to Japan. Respondent, however, avers that the 
specified point of delivery was Hong Kong. Respondent alleges that the 
tomatoes were abnormally deterioriated on arrival at Hong Kong; and 
that respondent sustained damages. Respondent maintains that com- 
plainant breached the warranty of suitable shipping condition which is 
implicit in an f.o.b. sale. 


On the basis of the evidence before us, we conclude that the tomatoes 
were not warranted by complainant for delivery to respondent at Hong 
Kong. Although we find that complainant understood that the tomatoes 
were ultimately intended for shipment in foreign commerce, we con- 


clude that respondent was not aware of the exact destination, and there 
was no warranty of condition given by complainant to respondent as to 
any foreign destination. See T. J. Power & Co. v. Eastern Potato Dealers, 
Inc., 27 A.D. 969 (1968) and Valley View Farms, Inc. v. Eastern Potato 
Dealers, Inc., 27 A.D. 756 (1968). 


Although respondent claims the tomatoes were under warranty to 
Hong Kong the evidence clearly indicates that there was no agreement 
that the tomatoes were intended to be sold and delivered to respondent 
at that destination: 


1. Respondent’s purchase order indicates that the tomatoes were to be shipped 
to Sea Land Oakland, not Hong Kong (Finding of Fact No. 4). 


2. Complainant’s invoice indicates that the truck was for Sea Land for Japan, 
not Hong Kong (Finding of Fact No. 5). 


3. Complainant’s manifest indicates that destination was Japan, not Hong 
Kong (Finding of Fact No. 6). 


4. The Special Notice of Shipment indicates that the tomatoes were shipped to 
General Brokerage, Los angeles, California, for Japan, not Hong Kong (Finding 
of Fact No. 7). 


5. Complainant’s testimony at the hearing indicated that the sale was f.o.b. 
acceptance at Oakland, California. 
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6. Complainant’s testimony at the hearing indicates that complainant knew 
that the tomatoes were destined for the Orient but did not know the exact 
destination. As reflected by the manifest, the invoice, and the notice of ship- 
ment, complainant believed the ultimate destination to be Japan. 


Furthermore, respondent received and accepted the load of tomatoes 
at Oakland, California and, therefore, is liable to complainant for the 
agreed contract price therefore, is liable to complainant for the agreed 
contract price thereof subject to its right to reduce such liability by 
proving damages resulting from any breach of contract by complainant. 
O”Donnell Fruit Company of Pittsburgh v. Matthew Mercurio, 18 A.D. 
1173 (1959). We find there was no breach of contract by complainant. 


In determining there is no breach of contract, we must first concern 
ourselves with the application of the warranty of suitable shipping con- 
dition, and the extent to which complainant is liable for the abnormal 
deterioration, if any of the tomatoes in transit to the point of delivery. 


Suitable shipping condition means: 


That the commodity at time of billing, is in a condition which, if the shipment 
was handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties . . . . (7 CFR 46.43()) . 


In an f.o.b. sale ' the buyer assumes all risk of loss due to transportation 
service and conditions while the seller is liable for any abnormal deterio- 
ration at destination point if the commodity is handled under normal 
transportation service and conditions. thus arises the “warranty of suit- 
able condition.” Also, if there is no contract destination agreed upon be- 
tween the parties, the seller has no responsibility for any deterioration 
in transit (7 CFR 47.43(j) ). 


Since, as we previously said, the evidence indicates that complainant 
and respondent did not agree to Hong Kong as a contract destination, 
complainant under 7 CFR 47.43(j) has no responsibility for any deterio- 
ration in transit to Hong Kong. Respondent has the burden of proving 
that a specific destination was agreed upon between the parties. John 
Moon Produce Co. v. Wolverine Fruit Co., 27 A.D. 938 (1968) Under the 
circumstances, the suitable shipping condition warranty is not ap- 
plicable to this transaction. Florida Planters, Inc. v. A. A: DeLorenzo 


1 F.O.B. means “that the produce . . . sold is to be placed free on board the . . . agency of 
the through land transportation at shipping point in suitable shipping condition . .. and 
that the buyer assumes all risk of damage and delay in transit not caused by the seller 
....”(7CFR 46.43 (i) ). 
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and Associates, Inc., 27 A.D. 795 (1968), James Burns and Son v. 
Chicago Potato Exchange, 19 A.D. 1062 (1960). Furthermore, upon 
examination of the evidence, we conclude that the terms of the purchase 
in question was f.o.b. shipping point. Therefore, respondent asumed all 
responsibility for the shipment at dock side and all responsibility of 
transit risk. We point to the deposition of Wilmer A. Swerdfeger, Buyer 
and Salesman of Pandol & Sons, Inc. Pandol and Sons on October 23, 
1975 purchased from complainant 1,085 30-lb. cartons of mature green 
tomatoes at $3.50 per carton plus loading charges, inspection and Ryan 
recorder for a total invoice price of $3,746.32. This transaction was 
quite similar to the instant transaction. The tomatoes were sold by the 
same seller (complainant). The tomatoes involved were shipped at the 
same time, and in the same vessel as the instant transaction, Mr. Swerd- 
feger states in his deposition that the purchase was f.o.b., and that all re- 
sponsibility for shipment at dockside and all responsibility for transit 
risk were assumed by the buyer. We believe the responsibility and risk is 
the same in the instant situation. 


Since respondent accepted the tomatoes, it is liable for the purchase 
price of $3,740.33. Respondent’s failure to pay complainant this amount 
is violation of section 2 of the Act. Reparation should be awarded com- 
plainant in that amount with interest. 


As the prevailing party, complainant is entitled to reasonable fees and 
expenses as follows: 


1. $600.00 for complainant’s representative’s fees for appearance and pre- 
paration for hearing. 

2. $46.40 for complainant’s representatives’s fees for subsistence and mileage. 
3. $272.00 as witness fees for attendance, subsistence and mileage. 


4. $62.98 as cost of the transcript. 


This is a total of $981.36, allowable as fees and expenses incurred in con- 
nection with the oral hearing. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,740.33 with interest thereon at the rate 
of 8 percent per annum from November 1, 1975, until paid. 


Within thirty days from the date of this order, respondent shall pay to 
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complainant as additional reparation for fees and expenses, $981.36 
with interest thereon at the rate of 8 percent per annum from the date of 
this order until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,827) 


In re LEDLOW & COLE. PACA Docket No. 2-5232. Decided October 19, 
1978. 


Flagrant and repeated violations — misrepresentation as to size Offsizes — 
excess of tolerance for U.S. grade fresh tomatoes — Sanction — consent 


Where respondent partnership wilfully, flagrantly and repeatedly violated the act as found 
herein, respondent, upon its consent, is suspended as a registrant under the Act for 
25 days. 


Dine Langton, for complainant 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on October 18, 
1978, by the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The com- 
plaint alleges that on May 3, 1978, Respondent misrepresented by word, 
mark, stencil, label, statement, or deed, the size of tomatoes in two lots 
shipped, sold, or offered to be sold in interstate commerce. 

A copy of the complaint was served upon Respondent on October 18, 
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1978. Respondent, on October 18, 1978, filed an “Answer to Complaint 
and Consent to an Order” wherein it admitted the violations alleged in 
the complaint and has consented to the issuance of a Decision and Order 
in this case. The following Decision and Order is issued without further 
procedure or hearing, pursuant to Section 1.138 of the Rules of Practice 
(7 C.F.R. 1.138). 


FINDINGS OF FACT 


1. Respondent, Ledlow & Cole, is a partnership composed of Louis A. 
Ledlow and Henry K.Cole, whose mailing address is P. O. Box 570506, 
Perrine, Florida 33257. 


2. Pursuant to the licensing provisions of the Act, license number 
711000 was issued to Respondent on January 26, 1971, has been re- 
newed annually, and next is subject to renewal on or before January 26, 
1979. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. As set forth in paragraph 5 of the Complaint, on May 3, 1978, re- 
spondent misrepresented by word, mark, stencil, label, statement or 
deed the size of tomatoes in two lots shipped, sold or offered to be sold in 
interstate commerce. The containers in which these tomatoes were 
shipped by respondent were marked to denote the size of the tomatoes in 
the containers with words defined in the United States Standards for 
Grades of Fresh tomatoes. Official inspection and certification prior to 
shipment in interstate commerce of the tomatoes disclosed these 
tomatoes were misrepresented because the cartons contained off-size 
tomatoes in excess of the tolerance specified in the United States Stand- 
ards for Grades of Fresh Tomatoes for the marked sizes. Respondent was 
notified by the Inspection Service prior to the shipment of these two lots 
of tomatoes in interstate commerce that such lots failed to meet the 
size '‘ marked on the containers. 


5. The parties understand this Deicison and Order relates solely to the 
two lots of tomatoes misrepresented in violation of Section 2 (5) of the 
Perishable Agricultural Commodities Act (7 U.S.C. 499b (5) ) alleged in 
a complaint caused to be filed by the Acting Director, Fruit and Vegeta- 
ble Division, Agricultural Marketing Service, United States Department 
of Agriculture against Ledlow & Cole on October 18, 1978, under the 


The word “sizes” is used in paragraph 5 of the complaint. 
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authority contained in Section 8 of the Perishable Agricultural com- 
modities Act (7 U.S.C. 499i)? and relates to no other violation of the 
Perishable Agricultural Commodities Act or any other provision of law, 
and no representations or promises have been made by either party in 
that regard. 


6. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act a they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the 
Administrative Law Judge. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b) by selling, or offering for sale and/or 
shipping in interstate commerce the lots of misrepresented tomatoes as 
set forth in the Finding of Fact 4 above. 


Respondent’s license is suspended for 25 days. 
This order shall become effective on November 6, 1978. 
Copies hereof shall be served upon the parties. 


[Judge’s Notation: The signed proposed Decision and Order was supple- 
mented by the Judge on page 1 and by the addition of Footnotes‘ and *]. 


(No. 18,828) 


BRONCO PRODUCE, INC. v. TAVILLA SALES COMPANY. PACA Docket No. 
2-5129. Decided October 20, 1978. 


Order dismissing cross-claim 


Andrew Y. Stanton, Presiding Officer. 
Robert B. Carpenter, Boston MA, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In 
accordance therewith, plaintiff filed a timely complaint in which it al- 
leged that respondent was liable for $40,000 in connection with the sale, 
on complainant’s account, of a truckload of limes in interstate com- 
merce. Respondent filed a cross-claim in its answer, in which it asserted 
that the funds were properly withheld by one Edward W. Silverman to 
offset funds alleged to be owed by complainant to one M. W. M. Invest- 
ments Produce Importers, Inc., based on different transactions than 
those involved in the complaint. The Senior Presiding Officer, in a letter 
dated August 9, 1978, ordered respondent to show cause why the cross- 
claim should not be dismissed on jurisdictional grounds. Respondent 
submitted a response on September 15, 1978. 


Although respondent characterizes its action as a “cross-claim”, it is 
obvious that a cross-claim is not involved here, as a cross-claim presup- 
poses that the object of such action is already a party to the proceeding, 
and neither Silverman nor M. W. M. have that status (see definition of 
“cross-claim”, BLACK’S LAW DICTIONARY, 450 (4th Ed. Rev. 1968) ). 
What respondent is actually asserting is an affirmative defense, which is 


respondent’s burden to establish at the hearing. For this reason, re- 
spondent’s cross-claim should be and hereby is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,829) 


ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. CASEY WOODWYK, INC. 
PACA Docket No. 2-4916. Decided October 26, 1978. 


Contract — breach of — Contract terms — price protection for 10 days af- 

ter arrival — Contingency agreement — failure to prove — Burden of proof 

— sustained by complainant — Damages — measure of — Reparation 
awarded 


Where respondent breached the contract and failed to prove its claim of breach of warran- 
ty by complainant, respondent is liable to complainant for the contract price of the 
onions in issue, $7,850.00, less $4,954.25 already paid thereon by respondent. This 
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is a balance due of $2,895.75, for which reparation is awarded complainant against 
respondent with interest. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,895.75 in connection with the 
sale of a truckload of onions in interstate commerce. 


A copy of the report of investigation prepared by the Department was 


served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given the opportunity to submit further evidence and briefs, but did not 
do so. 


FINDINGS OF FACT 


1. Complainant, Arkansas Valley Produce of Texas, Inc., is a corpora- 
tion whose address is P.O. Box 460, Anthony, New Mexico. 


2. Respondent, Casey Woodwyk, Inc., is corporation whose address is 
P. O. Box 8, Hudsonville, Michigan. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about June 8, 1977, respondent, pursuant to oral contract, 
purchased from complainant a truckload of white onions consisting of 
100 bags of Jumbo Whites (hereinafter, jumbos) and 800 bags of Pre- 
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pack Whites (hereinafter, prepacks), for $10.50 per bag and $8.50 per 
bag respectively, for a total price of $7,850.00 delivered. One of the con- 
tractual terms was that respondent would be protected against market 
decline for a period of a week to ten days after arrival of the commodity. 
The contract was negotiated by S and S Brokerage Co. (hereinafter, S 
and S), acting as a broker. 


4. On June 8, 1977, the truckload was shipped from Anthony, New 
Mexico, in interstate commerce to Hudsonville, Michigan, where it ar- 
rived and was accepted on June 10, 1977. 


5. Several days later, respondent received from S and S a memoran- 
dum of sale which set forth specific prices for both the jumbos and pre- 
packs and also included the term “Protecting decline”. 


6. Shortly, thereafter, respondent received from S and S a document 
entitled “invoice”, enumerating the contract terms but excluding men- 
tion of specific prices for the jumbos and prepacks. In place of specific 
prices was the term “open”. Also excluded was any mention of protection 
against price decline. 


7. Respondent obtained a federal inspection of the prepacks on June 
27, 1977, which disclosed an average of 16% decay. 


8. To date, respondent has remitted $4954.25 to complainant without 
prejudice to the rights of either party concerning any balance remaining 
in dispute. 


9. A formal complaint was filed on November 22, 1977, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


The principal issue in dispute concerns the terms of the contract en- 
tered into between the parties. It is apparent that the views of the par- 
ties as to what actually was agreed upon are widely divergent. Complain- 
ant claims that it sold respondent 100 bags of jumbos for $10.50 per bag 
and 800 bags of prepacks for $8.50 per bag, delivered, with price protec- 
tion against market decline to last a maximum of 10 days after arrival of 
the shipment. Respondent alleges the existence of an understanding 
with complainant that the amount of respondent’s liability would be con- 
tingent upon the proceeds it would be able to obtain from its sale of the 
onions, and that because it already had an ample supply of onions on 
hand, no attempts would be made to sell the onions bought from com- 
plainant until “quite a while” after their arrival. Respondent also denies 
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the existence of any price protection agreement. In support of its allega- 
tions, respondent points to the invoice sent by S and S showing “open” 
price terms (Finding No. 6). Respondent claims that the invoice was sent 
in replacement of an earlier memorandum of sale (Finding No. 5) 
expressing the contract terms alleged by complainant, after respondent 
had made clear to S and S its apprehension of the true contract terms, 
and S and S had acknowledged that its memorandum of sale was in er- 
ror. 


Complainant, as the moving party, bears the burden of proving by a 
preponderance of the evidence the terms of contract, respondent’s 
breach thereof, and the resulting damages. New York Produce Trade 
Association, Inc. v. Sidney Sandler, Inc., 32 A.D. '702 (1973). 


Evidence submitted by S and S corroborates complainant’s allegations 
as to the contract terms and contradicts those of respondent in every re- 
spect. According to S and S, the contract negotiated between complain- 
ant and respondent was, as alleged by complainant, for a definite price, 
$10.50 for the jumbos and $8.50 for the prepacks, delivered, and pro- 
vided for protection against market decline (report of investigation 
Exhibit No. 1). S and S agrees with complainant that the price protection 
provision was understood by the parties to extend to a maximum of a 
week to ten days after arrival (report of investigation Exhibit No. 6). S 
and S also states that it included the “open” price terms in the invoice, 
but not to indicate the absence of specific prices: 


[Wke issue an “open” or no price invoice usually at the buyers request whenever 
there could be a deduction due to market decline or, in some cases, trouble in 
merchandise. We issue invoices after the merchandise arrives using day of ship- 
ment date so if count or quality is off we don’t have to re-issue another invoice. 
(Report of investigation Exhibit No. 2) 


Since it is agreed that S and S acted as an agent for both parties, its testi- 
mony is assumed to be free from bias and is, therefore, entitled to great 
weight. Based on the testimony of S and S, we conclude that complain- 
ant has met its burden of proof regarding the terms of the contract be- 
tween the parties. Respondent’s failure to pay complainant in accord- 
ance with these terms appears to be a breach of such contract for which 
damages should be awarded. 


However, respondent seems to be claiming a breach of warranty on the 
part of complainant due to excessive decay in the prepacks. Respondent 
will be awarded damages resulting from any breach of warranty by com- 
plainant provided it proves both the breach and damages by a prepon- 
derance of the evidence. G{ S Produce Co., Inc., v. Schnuck Distributing 
Co., Inc., 34 A.D. 1604 (1975). Although a federal inspection of the 
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prepacks revealed 16% decay, the date of the inspection, June 27, 1977, 
is 17 days after arrival of the onions and, thus, cannot be considered in- 
dicative of the condition of the onions upon arrival. We, therefore, con- 
clude that respondent has failed to meet its burden of proving that any 
warranty was breached by complainant. 


Complainant’s damages are the contract price less the amount already 
remitted. In determining the contract price, we must take into con- 
sideration the contract provision by which complainant agreed to 
protect against market decline for up to ten days after arrival of the pro- 
duce. Respondent offers as evidence of a market decline the records of 
five purchases it made of white onions. However, only two of these pur- 
chases were made during the period over which the price protection 
agreement covered, June 8, 1977, the date of the contract, through June 
20, 1977, ten days after arrival. In addition, none of the purchases cov- 
ered onions shipped from New Mexico. Respondent’s evidence is, there- 
fore, inadequate to prove market decline. Complainant has presented, as 
evidence of market condition during the applicable period, copies of the 
Market News Service reports of Phoenix, Arizona, indicating the ship- 
ping point prices of the type of onions at issue from New Mexico, cover- 
ing the period June 15, 16, 17 and 20, 1977. In the absence of any indi- 
cation of price listings for New Mexico onions in the Chicago or Detroit 
Market News Service reports, those reports covering the general area of 
the receiving point, we accept the premise that evidence of price decline 
can be determined by examining shipping point prices. However, in 
order to determine if there has been a price decline, we must first know 
the prices on the date the contract was entered into, June 8, 1977. The 
Market News Service reports do not, however, list prices for New Mexico 
onions on June 8, 1977, through June 14, 1977. Neither can such prices 
be derived from deducting freight costs from the delivered contract 
price, as the record does not contain any evidence of how much was 
charged for freight. As there is no way to determine the amount of 
money for which respondent should have been credited by virtue of the 
price protection agreement, we cannot give any consideration to such 
agreement. 


The amount owed complainant by respondent equals the contract 
price, $7,850.00, less the $4,954.25 already remitted without prejudice, 
leaving $2,895.75. Respondent’s failure to pay this sum is a violation of 
section 2 of the Act for which reparation should be awarded, with inter- 
est. 
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Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,895.75, with interest thereon at the rate 
of 8 percent per annum from July 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,830) 


DIXON TOM-A-TOE PRODUCE, INC. v. LOUIS KALECK, d/b/a KALECK 
DISTRIBUTING COMPANY. PACA Docket No. 2-4806. Decided 
October 26, 1978. 


Interim order and Order for fees and expenses 


George S. Whitten, Presiding Officer. 
Stephen P. Dietz, McAllen, TX, for complainant. 
Sid Hardin, Edinburg, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $4,492.80 in connection with a shipment of 
tomatoes in interstate commerce. 


A copy of the formal complaint and of the Department’s report of in- 
vestigation were served upon respondent, and respondent filed an an- 
swer denying liability and requesting an oral hearing. 


An oral hearing was held at McAllen, Texas, on March 8, 1978. One 
witness testified on behalf of each party. Both parties filed briefs and 
claims for fees and expenses. 


FINDINGS OF FACT 
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1. Complainant, Dixon Tom-A-Toe Produce, Inc., is a corporation 
whose address is Post Office Box 1238, Donna, Texas. 


2. Respondent, Louis Kaleck, is an individual doing business as 
Kaleck Distributing Company, whose address is Post Office Box 1432, 
McAllen, Texas. At the time of the transaction involved herein respond- 
ent was licensed under the Act. 


3. On December 9, 1976, complainant sold to respondent 1,152 flats 
of Mexican cherry tomatoes at a price of $3.90 per flat, or a total of 
$4,492.80, F.O.B., Donna, Texas. Contract destination was Bronx, New 
York. The tomatoes had been previously sold by respondent to Harold 
Fruit and Produce, Inc., Bronx, New York. 


4. The subject tomatoes were inspected at Reynosa, Tamps., Mexico, 
on December 9, 1976, by a USDA federal-state inspector with the follow- 
ing results in relevant part: 


Inspection begun: Hour 9:00 a.m., Date December 9, 1976 
Inspection completed: Hour 4:15 p.m., Date December 9, 1976 
Product: Mexico Cherry Tomatoes 

Brand or Stamping: Vergeles 

Manifested: 1,215 

Type and size of container: 12 pt flats 

Size, Count, Range, Other: 7/8 inch min. dia. 


Defects, Decay, Soft Rot Decay: Grade defects within tolerance for U.S. 
combination grade. No decay. 
Grade: U.S. combination aprox. 80% US No. 1 Quality. 


Color: Approximately 30 percent green to breakers, 70 percent turning to 
pink. 


5. On December 9, 1976, after completion of loading at 4:45 p.m., the 
tomatoes were shipped to Harold Fruit and Produce, Bronx, New York. 
The instructions on the bill of lading stated that the tomatoes were to be 
delivered before December 13, 1976, at 2:00 p.m. 


6. After arrival in New York, the tomatoes were federally inspected 
with the following results in relevant part: 


Name and Address of Applicant: Harold Fruit and Produce Co., Inc., Bronx, 
N.Y. 

Name and Address of Shipper: Lou Kaleck (Texas) Mexico 

Date: December 14,1976;Hour: 11:20a.m. 
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Market: Bronx, N.Y.; Inspection Point: Hunts Point Term. Mkt.; Applicant’s 
Store. 


Temperature Product: Range 43 degrees to 45 degrees. 


Products Inspected: Cherry tomatoes “Rancho Vergeles, 12 pint baskets, 
Mexico” 


Applicant states: 1,000 lugs 


Condition: Average approximately 55 percent light red and red. 21 to 92 
percent, average 41 percent soft, 2 to 12 percent in most cups, none in many, 
average 5 percent watery rot in various stages, 3 to 30 percent in most cups, 
none in many, average 5 percent damage by bruising, scattered throughout 
pack. 


7. After unloading the tomatoes and subsequent to federal inspection, 
Harold Fruit and Produce Co. notified respondent that the tomatoes 
were not satisfactory. Sometime during the morning of December 14, 
this message was conveyed to complainant. 


8. On or about December 14, 1976, Harold Fruit resold the tomatoes 
for gross proceeds of $3,123.00 and remitted an accounting addressed to 
Kaleck Distributing Company showing terminal charges of $17.28, 
freight of $686.40, government inspection $24.00, handling charges 
$115.20 and a commission of 12 percent totalling $374.76, with net pro- 
ceeds of $1,905.36. Respondent deducted a “brokerage” charge of 
$115.20 and rendered a check in the amount of $1,790.16 on February 
7, 1977, to complainant. Complainant held this check without cashing it 
until August 5, 1977, and then returned it to respondent. A notation on 
the check referred to the invoice covering the load of tomatoes in 
question and stated “paid in full”. 


9. An informal complaint was filed on February 14, 1977, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


At the hearing in this matter some question was raised as to whether 
there was adequate pleading of the defense of accord and satisfaction in 
respondent’s answer. The answer after alleging facts relative to the sub- 
stantive dispute herein and after alleging that the check in the sum of 
$1,790.16 was tendered to respondent states “said check was delivered 
by respondent in person, to Mr. Wickard, along with the account of sales 
and inspection certificate from New York, and he accepted the check, in 
full settlement for the transaction and then retained the check from Feb- 
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ruary 7, 1977, to August 5, 1977, when the check was returned by com- 
plainant through his attorney, Mr. Scott Toothaker.” This amounts to a 
sufficient pleading of the defense of accord and satisfaction. 


The necessary elements of an accord and satisfaction are (1) a good 
faith dispute between the parties relative to the transaction, and (2) the 
tendering of a partial payment with a notation or accompanying writing 
stating that the payment is tendered in full payment of the transaction 
and (3) the acceptance of the payment by the other party. Blue Goose 
Growers v. Boler Fruit, 23 A.D. 115 (1964). It has been held that the re- 
tention of a check for a substantial period of time without negotiation 
thereof amounts to an acceptance of such check. Wadsworth Produce v. 
Minn. Produce, 23 A.D. 220 (1964). However complainant alleges that 
where there is a retention of a check offered in full settlement and the 
party offering the check is nevertheless notified that the check will not 
be accepted as payment no accord and satisfaction occurs. Complainant’s 
Mr. Wickard testified at the hearing that “about four or five or six, seven 
days, I don’t know, a little time after that, I called Lou and says, ‘I am 
not going to accept this check.’” Immediately after this testimony was 
given Mr. Kaleck was called back to the stand and testified as follows: 


“Q Mr. Kaleck, you heard Mr. Wickard testify that he called you up and said 
he wouldn’t take your check and you told him what he could do and etc.; is that 
true? 


A. No. Sir. 
Q. Nothing like that happened? 
A. No, Sir. 


Q. Now, after you delivered the check to Mr. Wickard and made photostatic 
copies of these documents, did you ever hear from him again? 


A. No, Sir. 


Respondent established the basic elements necessary to show an ac- 
cord and satisfaction. Complainant’s only defense to respondent’s prima 
facie showing of accord and satisfaction was the testimony of Mr. Wick- 
ard that he informed Mr. Kaleck that the check was not being accepted. 
Complainant had the burden of proof as to this point. Two factors per- 
suade us that complainant has not satisfied this burden. First is the de- 
nial by Mr. Kaleck that this conversation ever took place. Second is the 
fact that the check was actually retained by complainant for a period of 
almost six months after the conversation supposedly took place. We find 
that respondent has established an accord and satisfaction. 
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Respondent has not violated section 2 of the Act, although respondent 
owes complainant $1,790.16. This proceeding shall be held in abeyance 
for a period of 30 days from the date of this order in order to give re- 
spondent opportunity to renew its tender to complainant of such 
amount. If respondent does not renew the tender, such failure will be a 
violation of section 2 of the Act. 


Respondent is the prevailing party and is entitled an award of fees and 
expenses. Respondent has claimed $100 as attorney fees incurred in con- 
nection with the oral hearing. We find this amount to be reasonable. 


Within 30 days from the date of this order complainant shall pay to re- 
spondent, as fees and expenses, the amount of $100 with interest there- 
on at the rate of 8% per annum from the date of this order until paid. 


This proceeding shall be held in abeyance pending the issuance of a 
further order herein. 


Copies lereof shall be served upon the parties. 


(No. 18,831) 
JOHN LIVACICH PRODUCE, INC. v. M-K & SONS PRODUCE COMPANY, 
PACA Docket No. 2-4905. Decided October 27, 1978. 


Broker — notice to — authority of — Condition on arrival — defective — 

Damages — inability to show — Evidence — absence of as to cause of condi- 

tion — Contract of sale — not rescinded — Contract price — failure to pay 
in full — Reparation awarded 


Where respondent handled the lot of lettuce for itself, rather than on consignment for com- 
plainant, and failed to show damages or submit evidence as to the cause of poor 
condition of the lettuce on arrival, respondent is liable to complainant for the full 
contract price thereof. Respondent’ remitted to complainant as net proceeds 
$1,117.25. This amount deducted from the contract price of $3,120.00 leaves an 
amount due and owing complainant of $2,002.75, for which reparation is awarded 
complainant against respondent with interest. 


George Aubrey, Presiding Officer. 
William Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499aet seq.). A timely 
complaint was filed in which complainant seeks an award of $2,022.75 
against respondent in connection with a transaction in interstate com- 
merce involving a truck shipment of lettuce from California to Youngs- 
town, Ohio. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon the re- 
spondent, who filed an answer thereto denying any violations of the 
Perishable Agricultural Commodities Act. 


The amount claimed in the formal complaint does not exceed $3,000. 
Therefore, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20 is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. The parties were 
given an opportunity to submit further evidence in the form of sworn 
statements and to file briefs. Complainant filed an opening statement, 
in response to which respondent filed an answering statement. Com- 
plainant filed a brief which was accepted. Respondent filed a brief which 
was rejected due to late filing. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P. O. Box 270, San 
Bernardino, California. 


2. Respondent is a corporation whose address is 94 Pyatt Street, 
Youngstown, Ohio. At the time of the transaction alleged herein re- 
spondent was licensed under the Act. 


3. On or about May 25, 1977, pursuant to an oral contract of sale ne- 
gotiated by a broker, Charles Di Orio of El Centro, California, complain- 
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ant loaded and shipped from a California loading point to respondent in 
Youngstown, Ohio, one truck load of lettuce. 


4. This sale was confirmed by the broker on that date as “800/2s 
CARTON PACK LETTUCE TORO BRAND, Unit Price $3.50, VC .40, 
Good Delivery Standards Apply, F.O.B.” 


5. The truck arrived at the respondent’s premises in Youngstown, 
Ohio, at an unknown time and date, and there received inspection at 
4:30 p.m. on May 31, 1977, after unloading. ' The official USDA inspec- 
tion report reads in pertinent part as follows: 


Products Inspected: LETTUCE (Iceberg type) in cartons printed “Toro Brand, 2 
Dozen Heads, Growers Exchange, Inc., Salinas, Calif.” 


Applicant states 800 cartons. 

Condition of Load: Stacked in cooler at above location. 
Condition of Pack: Tight in layers. 

Temperature of Product: In various containers 73,68,48,53 °F. 


Condition: Heads or portion of heads not affected by condition factors are fresh 
and crisp. Wrapper leaves: Average 1% decay. Head leaves: From 1 to 7 heads 
per carton, average 13% damaged including 6% seriously damaged by Tipburn; 
5 to 22 heads, average 58% decay, mostly Bacterial Soft Rot, some Watery Soft 
Rot, mostly initiat, some in advanced stages. 


Remarks: Records show lot unloaded from trailer, license number CA. UC 8638. 


6. On or about October 17, 1977, respondent remitted to complainant 
$1,117.25 as intended payment for this lot. 


7. Complainant filed a timely formal complaint on November 18, 
1977, within nine months of the accrual date of its alleged cause of ac- 
tion. 


CONCLUSIONS 


Respondent’s defense is that it reported the poor condition of this lot 
to the broker and that it was handling the lot for complainant’s account 
as authorized by the broker. It has now remitted net proceeds for what 
appears to have been a rather bad car of lettuce. But even if we were to 


* Respondent ordered another inspection on June 1, 1977, for what reason we do not 
know. This second inspection is of no significance in this proceeding as, obviously, the first 
inspection is more nearly indicative of arrival condition. 
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conclude that the broker had given respondent this authorization the re- 
spondent would not be helped because the complainant did not agree at 
any time to a consignment handling. Complainant’s salesmen’s affidavit 
to that effect stands uncontradicted in the record. Ordinarily a broker 
has no authority to accept recission of a sale and make a new contract. 
See Barnes Co. v. Ed. Boker, Inc., 23 A.D. 1583 (1964). Therefore we 
must conclude that respondent, though possibly believing that it was 
handling the lot on consignment, was in reality handling for itself. 


Nor can respondent show any damages for which complainant would 
be responsible. There is some suggestion in the correspondence attached 
to the investigation report that the poor arrival condition may have been 
caused by failure to precool the product. However no evidence of this 
was offered. We think it just as likely that there was a temperature prob- 
lem during transit because of the differences in temperatures among the 
various containers noted during the inspection on May 31, 1977. In an 
f.o.b. sale all transit risks are on the buyer. U.C.C. § 2-509. 


In any event, complainant’s opening statement questions the normal- 
ity of transportation, and respondent here has made no showing that 
transportation was in fact normal. Thus it is in no position to invoke any 
warranties of suitable shipping condition. Valley Packing Co. v. Nich. J. 
Zerillo, Inc., 28 A.D. 1352 (1969) 


Respondent has no defense to avoid payment of the full contract price 
of $3,120. ? Complainant is entitled to a reparation award for that 
amount less the sum already paid by the respondent. 


Within 30 days from the date of this order respondent shall pay to the 
complainant as reparation the amount of $2,002.75 with eight percent 
interest thereon from July 1, 1977, until paid. Copies of this order shall 
be served upon the parties. 


2 The complaint’s ad damnum clause is for $20 more than that amount, presumably for a 
temperature recorder. However the broker’s confirmation does not show that item, and we 
conclude that it was not part of the contract. 
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(No. 18,832) 


In re MONTEL Foops, INc. PACA Docket No. 2-4789. Decided May 30, 
1978. 


Flagrant and repeated violations — failure to pay promptly and in full — Sanction 


Where respondent flagrantly and repeatedly violated the Act in failing to pay promptly 
and in full for 75 lots of perishable agricultural commodities for 12 sellers as set 
forth herein, respondent’s license as a registrant under the Act is revoked. 


Bonnie Luken, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on September 14, 
1977, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period November 1976 through 
March 1977, respondent purchased, received and accepted, in interstate 
and foreign commerce, from 12 sellers 74 lots of fruit and vegetables, all 
being perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices, in the total amount of 
$99,719.95. 


A copy of the complaint was served on respondent. An answer to the 
complaint was filed on October 28, 1977, by Samuel J. Montalbano and 
Mickey Montalbano. On April 12, 1978, the answer was withdrawn. The 
time for filing an answer having run, and upon the motion of the com- 
plainant for the issuance of a default order, the following Decision and 
Order is issued without further investigation or hearing pursuant to sec- 
tion 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 





MONTEL FOODS 
Cite as 37 A.D. 1802 


1. Respondent, Montel Foods, Inc., is a Louisiana corporation, whose 
address is 550 Florida Boulevard, Suite 205, Baton Rouge, Louisiana 
70806. 


2. Pursuant to the licensing provisions of the Act, license number 
741281 was issued to respondent on February 25, 1974. This license was 
renewed annually, but terminated on February 25, 1978, when respond- 
ent failed to remit the annual license fee. 


3. As more fully set forth in paragraph 3 of the complaint, during the 
period of November 1976 through March 1977, respondent purchased 
and accepted in interstate and foreign commerce from 12 sellers, 74 lots 
of fruit and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, 
in the total amount of $99,719.95. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 74 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


Respondent’s license is revoked. 


This Order shall take effect on the 11th day after this Decision be- 
comes final. 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final* without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


* The Decision and Order became final July 27, 1978.—Ed. 
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(No. 18,833) 


In re ROGERS PRODUCE, INC. PACA Docket No. 2-4910. Decided July 
28, 1978. 


Flagrant and repeated violations — failure to make full payment promptly 
— Admission of facts — by failure to file answer — Publication of facts 


Where respondent flagrantly and repeatedly violated the Act in failing to pay promptly 
and in full for 55 lots of perishable agricultural products from 18 sellers as found 
herein, the facts and circumstances of such violations shall be published. 


Bonnie Duken, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on January 31, 
1978, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the Complaint that during the period September 1976 through 
January 1977, respondent purchased and accepted, in interstate and for- 
eign commerce, from 18 sellers, 55 lots of fruit and vegetables, all being 
perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, in the total amount of 
$36,856.20. 


A copy of the complaint was served upon respondent which complaint 
has not been answered. The time for filing an answer having run, and 
upon the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further investigation 
or hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 
1.139). 


FINDINGS OF FACT 
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1. Respondent, Rogers Produce, Inc., is a corporation, whose address 
is in care of Allen E. Smith, 5408 Duroux Road, LaMarque, Texas. 


2. Pursuant to the licensing provisions of the Act, license number 
760087 was issued to respondent on July 22, 1976. This license termi- 
nated July 22, 1977, when respondent failed to renew it. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period of September 1976 through January 1977, respondent purchased 
and accepted in interstate and foreign commerce from 18 sellers, 55 lots 
of fruit and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, 
in the total amount of $36,856.20. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 55 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take affect on the 11th day after this Decision be- 
comes final. 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final* without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


* The Decision and Order became final October 15, 1978.—Ed. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 1806 


REMOVAL OF STAY — RIGHT OF LEGAL REVIEW EXHAUSTED 
(No. 18,834) 
In re ATLANTIC PRODUCE COMPANY, INC. PACA Docket No. 2-3303. In 


order issued October 31, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


STAY ORDER — MOTION FOR RECONSIDERATION FILED 


(No. 18,835) 


GRONOSTALSKI PRODUCE CORP. v. ERNIE JOHNSON AND SON. PACA 
Docket No. 2-4781. In order issued November 6, 1978, by Donald 
A. Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 18,836) 


So. CENTRAL BROKERAGE, INC. v. MARCUCCI FARMS & PACKING. PACA 
Docket No. 2-5181. In order issued October 13, 1978, by Donald A. 
Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 37 A.D. 1807 


PETITION FOR RECONSIDERATION DISMISSED 


(No. 18,837) 


GEORGE S. ADAMA, d/b/a ADAMS FRUIT AND IMPORTING COMPANY v. 
DOMINIC V. GANDOLFO, INC. PACA Docket No. 2-4290. In order is- 
sued November 20, 1978, by Donald A. Campbell, Judicial Officer. 


DISMISSAL — ON MOTION OF COMPLAINANT 


(No. 18,838) 


CAL-TOM COMPANY v. TRAY-WRAP, INC. PACA Docket No. 2-5127. In 
order issued November 29, 1978, by Donald A. Campbell, Judicial 
Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 18,839) 


GRANADA MARKETING COMPANY v. MERCURIO BROTHERS, INC. PACA 
Docket No. 2-4998. Reparation of $18,288.20 with 8 percent inter- 
est from August 1, 1978, awarded complainant against respondent 
in order issued November 6, 1978, by Donald A. Campbell, Judicial 
Officer. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 1808 


DEFAULT ORDER — REPARATION AWARDED 


(No. 18,840) 


DUCKWALL-POOLEY FRUIT COMPANY v. NORTHWEST FRUIT SALES, INC. 
PACA Docket No. 2-5216. Reparation of $7,158.60 with 8 percent 
interest from April 1, 1978, awarded complainant against respond- 
ent in order issued October 20, 1978, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 18,841) 


ANTHONY FARMS, INC. v. RUSSELL A. CARTER, d/b/a RED TOMATOE MAN. 
PACA Docket No. 2-5205. Reparation of $800.00 with 8 percent in- 
terest from September 1, 1977, awarded complainant against re- 
spondent in order issued October 30, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,842) 


BUSHMAN’S, INC. v. MARKET FRESH PRODUCE Co. PACA Docket No. 
2-5197. Reparation of $2,036.50 with 8 percent interest from 
March 1, 1978, awarded complainant against respondent in order 
issued October 30, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,843) 


CROSSETTI FROZEN FDS., INC. v. OASIS FOODS PROCESSING CORP., a/t/a 
THE OASIS Foops. PACA Docket No. 2-5196. Reparation of 
$3,576.00 with 8 percent interest from August 1, 1977, awarded 
complainant against respondent in order issued October 30, 1978, 
by Donald A. Campbell, Judicial Officer. 


(No. 18,844) 


ROGERS FOODS, INC. v. PRODUCE DISTRIBUTORS, INC. PACA Docket No. 
2-5204. Reparation of $8,800.00 with 8 percent interest from Feb- 
ruary 1, 1978, awarded complainant against respondent in order is- 
sued October 30, 1978, by Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 37 A.D. 1809 


(No. 18,845) 


SECURITY SEED COMPANY, t/a CAL-SWISS FOODS v. SOUTHERN 
REGISTRAR & TRANSFER CORP. PACA Docket No. 2-5202. Repara- 
tion of $37,434.94 with 8 percent interest from January 1, 1978, 
awarded complainant against respondent in order issued October 
30, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,846) 


AL HARRISOM CoO. DISTRIBUTORS v. P. B.S. COMPANY. PACA Docket No. 
2-5209. Reparation of $4,101.29 with 8 percent interest from 
March 1, 1978, awarded complainant against respondent in order 
issued October 31, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,847) 
R. V. SAUR & SONS ORCHARDS, INC. v. FRED C. VOEGTLI, d/b/a P. B. S. 


COMPANY. PACA Docket No. 2-5210. Reparation of $9,435.25 with 
8 percent interest from March 1, 1978, awarded complainant 


against respondent in order issued October 31, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,848) 


SIMPSON SALES OF TEXAS, INC. v. FRED C. VOEGTLI, d/b/a P. B. S. 
COMPANY. PACA Docket No. 2-5208. Reparation of $1,171.20 with 
8 percent interest from February 1, 1978, awarded complainant 
against respondent in order issued October 31, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,849) 


MANUEL TREVINO, d/b/a MANUEL TREVINO TOMATOES v. MALONE & 
SONS MARKET. PACA Docket No. 2-5207. Reparation of $6,633.50 . 
with 8 percent interest from April 1, 1978, awarded complainant 
against respondent in order issued October 31, 1978, by Donald A. 
Campbell, Judicial Officer. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 1810 


(No. 18,850) 


D’ARRIGO BROS. CO. OF CALIFORNIA v. JOSEPH H. BLOOM COMPANY. 
PACA Docket No. 2-5227. Reparation of $1,250.90 with 8 percent 
interest from April 1, 1978, awarded complainant against respond- 
ent in order issued November 1, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,851) 


JOHN LIVACICH PRODUCE, INC.,. a/tla VISTA AVOCADO v. CRAIGS 
PRODUCE. PACA Docket No. 2-5229. Reparation of $2,187.50 with 
8 percent interest from March 1, 1978, awarded complainant 
against respondent in order issued November 1, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,852) 


MIKE PHILLIPS ENTERPRISES, INCORPORATED v. FIELKOW PRODUCE, INC. 
PACA Docket No. 2-5220. Reparation of $9,762.55 with 8 percent 
interest from February 1, 1978, awarded complainant against re- 
spondent in order issued November 1, 1978, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 18,853) 
T. J. POWER & COMPANY v. AGRI-EXPORT, INC. PACA Docket No. 
2-5228. Reparation of $4,635.50 with 8 percent interest from July 


1, 1978, awarded complainant against respondent in order issued 
November 1, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,854) 


VALDORA PRODUCE COMPANY, INC. v. PASCHAL ROBERT BEARE, d/b/a 
BEARE & BEARE SALES Co. PACA Docket No. 2-5218. Reparation 
of $25,797.50 with 8 percent interest from May 1, 1978, awarded 
complainant against respondent in order issued November 1, 1978, 
by Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 37 A.D. 1811 


(No. 18,855) 


WEATHERHEAD POTATO Co., INC. v. GERALD M. MARTIN, d/b/a B & Y 
Fruit Co. PACA Docket No. 2-5217. Reparation of $8,803.25 with 
8 percent interest from May 1, 1978, awarded complainant against 
respondent in order issued October 31, 1978, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 18,856) 
BENANDI PRODUCE Co., INC. v. PHILLIP LEBEAUX. PACA Docket No. 
2-5053. Reparation of $1,900.75 with 8 percent interest from Jan- 


uary 1, 1977, awarded complainant against respondent in order is- 
sued November 7, 1978, Donald A. Campbell, Judicial Officer. 


(No. 18,857) 


BOWMAN PRODUCE, INC. v. GREAT LAKES PRODUCE OF FLORIDA, INC. and 
PRODUCE DISTRIBUTORS, INC. PACA Docket No. 2-5198. Repa- 
ration of $5,450.00 with 8 percent interest from February 1, 1978, 
awarded complainant against respondent in order issued November 


7, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,858) 


CIMINO BROTHERS PRODUCE Co., INC. v. CARIOTO FRUIT DIST., INC. 
PACA Docket No. 2-5230. Reparation of $377.50 with 8 percent in- 
terest from October 1, 1977, awarded complainant against respond- 
ent in order issued November 7, 1978, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 18,859) 


FRED HALL & SON v. AGRI-EXPORT, INC. PACA Docket No. 2-5206. 
Reparation of $7,445.00 with 8 percent interest from May 1, 1978, 
awarded complainant against respondent in order issued November 
7, 1978, by Donald A. Campbell, Judicial Officer. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 1812 


(No. 18,860) 


STEAK MATE CORP. v. MUSHROOM MAN. PACA Docket No. 2-5219. 
Reparation of $22,110.73 with 8 percent interest from October 1, 
1977, awarded complainant against respondent in order issued No- 
vember 7, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,861) 


G & S PRODUCE COMPANY, INC. v. GOLDEN SUN PRODUCE COMPANY. 
PACA Docket No. 2-5240. Reparation of $2,902.20 with 8 percent 
interest from February 1, 1978, awarded complainant against re- 
spondent in order issued November 14, 1978, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 18,862) 


HEIDEMA BROTHERS, INC. v. U. S. FRUIT SERVICE CO. PACA Docket No. 
2-5239. Reparation of $27,000.00 with 8 percent interest from 
January 1, 1978, awarded complainant against respondent in order 
issued November 14, 1978, by Donald A. Campbell, Judicial Of- 


ficer. 


(No. 18,863) 


MONTEREY BAY PACKING Co. v. JOSEPH H. BLOOM Co. PACA Docket 
No. 2-5241. Reparation of $2,472.00 with 8 percent interest from 
May 1, 1978, awarded complainant against respondent in order is- 
sued November 14, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,864) 


RANSON FRUIT COMPANY, INC. v. COUNTRY CUPBOARD Foops, INC. 
PACA Docket No. 2-5242. Reparation of $1,552.80 with 8 percent 
interest from June 1, 1978, awarded complainant against respond- 
ent in order issued November 14, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 





MISCELLANEOUS 
Cite as 37 A.D. 1813 


(No. 18,865) 


- & ELL WATERMELON DISTRIBUTORS, INC. v. GEORGE E. RICHARDSON 
and BoB S. MCCABE, d/b/a a TWO-STATE PRODUCE Co. PACA Docket 
No. 2-5248. Reparation of $2,455.07 with 8 percent interest from 
July 1, 1978, awarded complainant against respondent in order 
issued November 30, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,866) 

LIONEL THERIAULT, INC. v. CARNEY BROTHERS PRODUCE, INC. PACA 
Docket No. 2-5249. Reparation of $4,948.75 with 8 percent in- 
terest from March 1, 1978, awarded complainant against respond- 
ent in order issued November 30, 1978, by Donald A. Campbell, 
Judicial Officer. 

(No. 18,867) 


O. P. MURPHY PRODUCE Co., INC. v. WILLIAM B. GRAHAM, d/b/a W. B. 


GRAHAM. PACA Docket No. 2-5247. Reparation of $8,393.00 with 
8 percent interest from December 1, 1977, awarded complainant 
against respondent in order issued November 30, 1978, by Donald 
A. Campbell, Judicial Officer. 


(No. 18,868) 


SAM ANDREWS’ SONS v. P. B. S. COMPANY. PACA Docket No. 2-5246. 
Reparation of $4,500.00 with 8 percent interest from June 1, 1978, 
awarded complainant against respondent in order issued November 
30, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,869) 


HARVEY SCHWENDIMAN v. GREAT LAKES PRODUCE OF FLORIDA, INC. 
PACA Docket No. 2-5245. Reparation of $12,950.00 with 8 percent 
interest from May 1, 1978, awarded complainant against respond- 
ent in order issued November 30, 1978, by Donald A. Campbell, 
Judicial Officer. 
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GIFTS 
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Defective 
Abnormal deterioration 
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Price protection for 10 days 
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DAMAGES 
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INSPECTION 
Lateness of 


JOINT ACCOUNT AGREEMENT 


Parties to 


Losses sustained in 


LATE ARRIVAL 


Due to misrouting by seller 


LOSSES SUSTAINED 


In partnership venture 


Second partner not liable to share where full dis- 
closure not made prior to agreement 


MARKET DECLINE 
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Remittance of 
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NEGLIGENCE 
Failure to prove 
OFFSIZES 
Excess of tolerance for in U.S. grades, fresh tomatoes 
PARTNERSHIP LAW 


Principles of 
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